





THE CENTRAL LAW JOURNAL, 461 








Whe Central Law Journal. 


ST. LOUIS, JUNE 13, 1884. 











CURRENT TOPICS. 





There are two rules of law with which every 
law student is familiar. One of them is, that 
personal actions die with the person, either of 
the injured party or of the guilty party; the 
other is, that no action lies for a wrongful 
death. In New York, the former rule ap- 
pears to still live; while the latter, as in every 
State has been abrogated by statutes. One 
caused the death of another, and soon fol- 
lowed his victim into the grave. His estate 
was sought to be charged by the representa- 
tives of the unfortunate man, and those rep- 
resenting the former, contended that since he 
had died, the action had died with him. But 
the court replied, that the action, being stata- 
tory in its origin, derives all its vitality 
from the statutes, possesses nothing in com- 
mon with common law actions, and is, there- 
fore, not to be governed by any of the arbi- 
trary common law rules. The Supreme Court 
of the State refused, therefore, to let Hege- 
nich v. Keddie, die. 
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The legislatures of various States have 
passed laws for the protection of life, among 
them a law passed by the legislature of Rhode 
Island, ordering every building used as a 
factory, should be provided with proper fire 
escapes. George Grant was employed as an 
operative in the mill of the Slater Mill Co., 
and to save his life from a fire which destroyed 
the mills, was obliged to leap from an upper 
story window,and suffer the consequences nat- 
urally resulting when so serious a thing as death 
is avoided, and he attributed his misfortune, 
doubtless justly, to the neglect of the mill 
company to provide the escapes, and sought 
the courts for justice. The Supreme Court 
of the State holds that the factory owners are 
liable to no one for their neglect to provide 
fire escapes, the statute being but a police 
regulation and imposing no duty upon them 
except to the public. 





An important decision has just been ren- 
dered by the Supreme Court of Missouri, 
Vol. 18—No. 24. 





which, though seemingly local in its applica- 
tion, is applicable in principle to the United 
States Supreme Court, and, perhaps, some 
other courts. It may not be known to a 
great many outside of Missouri, that the city 
of St. Louis and a few outlying counties have 
a Supreme Court of their own called the St. 
Louis Court of Appeals, to which court only, 
all appeals lie from any court within the ter- 
ritory over which the Court of Appeals holds 
sway. There they must rest, unless the sum 
in dispute exceeds twenty-five hundred dol- 
lars. Kerr brought against Simmons a suit 
for the recovery of two months rent, i. e., 
$4,166.66. The defendant set up that 
the plaintiff had already recovered against 
him for one of the months, and he had paid 
the judgment. The plaintiff fancying that 
the defence of res judicata was one which 
must go to the entire action or be overruled, 
suggested his idea to the court by way of de- 
murrer, but the court doubted his seriousness, 
and requested him to attend to the merits of 
the case, overruling the demurrer. Failing 
to reply to the defence, he was non-suited, 
and he appealed; and the Court of Appeals 
giving him no satisfaction, he appealed to 
the court of last resort. It was contended 
on the part of the respondent, that by the 
demurrer, the facts alleged by him were ad- 
mitted, and the legal effect only questioned, 
and thus the only sum in dispute was as to 
the second month’s rent, which was less than 
$2,500. The plaintiff replied that he had ad- 
mitted nothing, on the ground that the plea 
was illy made, being to only part of the 
action, and that a demurrer admits facts only 
when well pleaded. This speciousness did 
not seem to strike the court just where its 
employer desired, the court taking the view 
of the other side that only $2,000 was in dis- 
pute, and gave tiie appellant ‘‘leave to with- 
draw.”’ 


a - > ————— 


It has always been a mooted question 
whether the trial of a demurrer in a State 
Ceurt is the trial of a cause within the mean- 
ing of the words ‘‘before the trial thereof’’ 
in the Removal Act of 1875. The Supreme 
Court of the United States lately grappled 
with the question, in Alley v. Knott, holding 
the affirmative. The grounds for its decision 
are, that a judgment on a general demurrer 
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will finally dispose of the case unless leave to 
amend or to answer over be granted, and that 
there can thus be no other trial except in the 
discretion of the court. The court distin- 
guish Vanevar v. Bryant, 21 Wall. 43; King 
v. Worthington, 106 U.S. 44; Ins. Co. v. 
Dunn, 19 Wall. 214; Hewitt v. Phelps, 105 
U. S. 395; Lewis v. Smythe, 2 Woods 117; 
and refuses to follow Miller v. Tobin, 18 
Fed. Rep., in which Judge Deady reached a 
different conclusion. 








COVENANTS OR CONDITIONS. 





Conditional estates are an inheritance from 
the feudal law, and originally grew out of the 
conditions upon which fiefs were granted. 
They imply a holding by tenure, and for this 
reason, if none other, are not in accord with 
the genius of our institutions, which recognizes 
no superior lord holding reversions or other 
paramount rights, and are fundamentally op- 
posed to the principles of ownership under 
allodial titles. Forfeiture, which is the in- 
separable legal incident to such estates, is not 
compatible with the modern American idea of 
full and complete ownership. It originated, 
and was developed, under a system radically 
different from that which obtains in the United 
States, and which recognized as the highest 
type of property in the subject, only a lease- 
hold interest, and although this interest might 
continue for an indefinite period of time and 
was dignified with the name of freehold, it 
was still dependent on conditions, and the re- 
version could never be lost to the ultimate 
lord. 

The principle of forfeiture came to us with 
other inapt and inconsistent doctrines on the 
separation of the colonies, and has been re- 
tained through a series of years mainly be- 
cause of a slavish, and in many cases, blind 
adherence to the formidable array of English 
precedents, which American jurists have 
falsely endeavored to apply to our system of 
titles and estates. But the original and in- 
herent principles of allodial ownership, when 
unaffected by the doctrines of the common 
law, afford no room for reversionary rights in 
one who has parted with his title by an abso- 
lute conveyance, and the doctrine of condi- 





tional estates, so far as it is administered in 
this country, forms an anomalous proceeding, 
unsupported by principle and authorized by 
very doubtful precedent. 

That these sentiments are not shared alone 
by the writer, is evident from the uniform 
tendency of modern judical decision; the 
great change, which, particularly in the west, 
has been wrought in the construction of mort- 
gages; and the operation and effect now ac- 
corded to technical recitals importing condi- 
tions in deeds of realty. From every side 
come indications of speedy reversal or denial 
of the common law canons of forfeiture, and 
as the bench, and the ranks of the elementary 
writers, continue to be recruited from men 
imbued with American ideas of American law, 
and freed from the influence of the harsh and 
inappropriate rules of our English inheri- 
tance, forfeiture of a fee simple estate once 
vested, will become an impossibility, and the 
more just and enlightened rule of compensa- 
tion or performance will provide an adequate 
remedy for all breaches of covenants and con- 
ditions. 

Pending this quasi-millennial period we 
may take a glance at the law as itis. Not 
infrequently, in conveyances of land, the 
grantor desires to impose some burden on the 
grantee, or subject the estate conveyed to 
some particular restriction or limitation, or 
confine the enjoyment of the granted premises 
to some specific use, and to effect this end, a 
special recital is made in the deed of convey- 
ance setting forth the particular use, restric- 
tion or duty. This recital may, in effect, 
produce a condition or a covenant, or it may 
amount to no more than a prohibitory stipu- 
lation, which, although partaking somewhat 
of the nature of each of the two former 
classes, operates in a manner and with an ef- 
fect different from either.1_ The proper con- 
struction of these recitals is not always an 
easy task. In theory, perhaps, there should 
be little difficulty, if technical ‘words and 
forms of expression were always accorded the 
meaning and signification which long usage 
and judicial interpretation have given them, 
or if the legal consequences which flow from 
the employment of such terms could always 


1 The subject of conditional limitations does not. 
properly come within the scope of this article, and all 
reference to them is therefore omitted. 
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be determined by arbitrary rules. But in 
practice the questions thus raised are often 
difficult and perplexing. No standard is 
available to determine their value for the 
modern rules of construction have materially 
changed the effect of technival words, while 
special clauses indicative of a particular in- 
tent must give way to the general intent as 
developed by the entire instrument, read in 
the light of extrinsic facts, and thus condi- 
tions in form may be construed as covenants 
in effect, or as simple stipulations operating 
neither as conditions or covenants. The ob- 
ject of this article, therefore, will be briefly to 
consider the operation of special conditions 
and stipulations in conveyances by deed, and 
the effect they may have upon the estate con- 
veyed. 

Conditions are classed as precedent and 
subsequent. Conditions precedent are such 
as must happen or be performed before the 
estate can vest or be enlarged; they admit of 
no latitude, and must be strictly, literally, 
and punctually performed.? Ordinarily no 
questions can arise as to their construction, 
save only whether they should not be con- 
strued as subsequent rather than precedent, 
for no precise language is necessary to con- 
stitute them, when the intent is fully dis- 
closed, and whether a condition is precedent 
or subsequent depends upon the intention of 
the parties as shown by a proper construction 
of the whole instrument.* Conditions subse 
quent indicate something to be performed 
after the estate has vested, the continuance of 
the estate depending upon its performance. 
It is this class of conditions which has given 
rise to most of the litigation on the subject 
as well as to the many embarrassing questions 
of construction. 

But what will or wiil not constitute a con- 
dition is often a matter of nice discrimina- 
tion and construction, and as great property 
interests frequently depend upon the value to 
be given to stipulations and recitals, it is to 
be regretted that a full review of the adjudi- 
cated cases, leaves the matter, if notin doubt, 


2 Van Horne v. Dorrance, 2 Dall. (U. S.) 317; Moak- 
ley v. Riggs, 19 Johns. 71; Bostwick v. Hess, 80 Ill. 
138; Taylor v. Bullen, 6 Cow. (N. Y.) 627. 

3 Rogan v. Walker, 1 Wis. 527; Sheppard v. Thomas, 
26 Ark. 617; Underhill v. Saratoga, 20 Barb. 455; Fin- 
lay v. King’s Lessee, 3 Pet. (U. S.) 346; Gardiner v. 
Corson, 15 Mass. 500. 





at least in such a state that but few rules can 
be deduced for the benefit of the practitioner. 

The language employed, except as it may 
tend to disclose intention, is comparatively 
of little moment. The terms ‘‘provided how- 
ever,’’ “‘upon the express condition,’’ etc., 
have always been held sufficient to create an 
estate upon condition, unless the context or 
something in the deed tends to negative this 
idea, while the words ‘‘if,’’ ‘‘if it shall so 
happen,’’ or other equivalent expressions, 
when relating to conditions depending on con- 
tingencies, have been taken and held to oper- 
ate in the same manner. These expressions 
are given as examples by the elementary 
writers,* and are also in common use by the 
profession.5 But theintention of the parties 
when apparent, will always control technical 
terms,® for greater regard is always to be had 
to the manifest intention than to any particu- 
lar words which may have been used in ex- 
pressing it,” and when it is clear that techni- 
cal words have been used to express ideas dif 
ferent from their technical signification, 
courts will always construe them according to 
such intent. The use of technical words 
which in themselves import conditions will 
ordinarily be held to create the same, for tech- 
nical words are presumed to be used in their 
legal sense, unless there is a plain intent to 
the contrary,? while the addition of a clause 
of re-entry or forfeiture unmistakably dis- 
closes the nature of the recital.2° But this 
clause is by no means necessary if the char- 
acter of the condition is otherwise established, 
for forfeiture follows a condition subsequent, 
upon its breach, by operation of law, yet 
the presence or absence of this clause has an 
important bearing upon the question whether 
the recital constitutes a condition or a cove- 
nant, or simply a stipulation, and may be 


44 Kent’s Com. 122; 2 Wash. Real Prop. 3. 

5 Hammond vy. R. Co., 158. C. 10; Sohier v. Church, 
109 Mass. 1; Hooper v. Cummings, 45 Me. 359. 

6 Collins v. Lavelle, 44 Vt. 230; Episcopal City Mis 
sion v. Appleton, 117 Mass. 326; Krantz v. McKnivht 
51 Pa. St. 282; Saunders v. Hanes, 44 N. Y. 253. 

7 Walker v. Douglas, 70 Ill. 445; Skinner v. Shep 
ard, 130 Mass. 180° Sohier v. Church, 109 Mass. 1. 

8 Railroad Co. » Beal, 47 Cal. 151; Churchill 
Reamer, 8 Bush. (Ky.) 256. 

9 Butler v. Huestis, 68 Lil. 594; Franee’s Estate, 75 
Pa. St. 220; DeKay v. Irving, 5 Den. (N. Y.) 646; 
Episcopal Mission v. Appleton, 117 Mass. 326. 

-0O Emerson v. Simpson, 43 N. H. 475. 

ll Jackson v. Allen, 3 Cow. (N. Y.) 220; Gray v. 
Blanchard, 8 Piek. (Mass.) 284; Asgood vy. Abbott, 
Me. 738. 
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considered, with other matters, in so deter- 
mining. 

The legal effect of a condition precedent is 
to withhold the estate until performance; the 
legal effect of a condition subsequent is to 
defeat the estate already vested upon a breach 
or non-performance. But although the sev- 
eral effects of these two classes are so diver- 
gent it is not always easy to determine wheth- 
er the condition is precedent or subsequent 
from the language employed. If, however, 
the act or condition required does not neces- 
sarily precede the vesting of the estate, but 
may accompany or follow it, and if the act 
may as well be done after as before the vest- 
ing of the estate, or if from the nature of the 
act to be performed, and the time required 
for its performance, it is evidently the inten- 
tion of the parties that the estate shall vest, 
and the grantee perform the act after taking 
possession, then the condition is subse- 
quent.?4 

Subsequent conditions, as they tend to de- 
feat estates, are not favored by the courts,1* 
and are always to be strictly construed as 
against the grantor,> and with liberal intend- 
ments as regards the grantee.16 Forfeitures 
are said to be odious,!’ and, unless the condi- 
tions are clearly and minutely expressed,1!® 
the courts will, as a rule, eagerly lay hold of 
any plausible feature to sustain the grant,19 
and for this purpose will always, when the im- 
port of the language used is doubtful, incline 
to interpret the recitals as covenants rather 
than conditions.2° 

Covenants, like conditions, do not depend 
upon precise or tevhnical words,?! and what- 


12 Hartung v. Witte, 18 N. W. Rep. 175. 

18 Underhill v. Saratoga, 20 Barb. 455; Nicoll v. R. 
Co., 2Kernan, (N. Y.) 121; Finlay v. King’s Lessee, 
8 Pet. (U. 8S.) 874. 

14 Palmer v. Ford, 70 Ill. 196; Warner v. Bennett, 31 
Conn. 478; Craig v. Wells, 11 N. Y. 315. 

15 Gadberry v. Sheppard, 27 Miss. 203; Hoytv. 
Kimball, 49 N. H. 322; Moore v. Pitts, 58 N. Y. 8; 
Duryea v. Mayor, 62 N. Y. 592. 

16 Palmer v. Ford, 70 Ill. 369; Woodworth v. Payne, 
74 N. Y. 196; Glenn v. Davis, 35 Md. 208. 

17 Warner v. Bennett, 31 (‘onn. 478; Ins. Co. v. 
Pierce, 75 Ill. 427; Rowell v. Jewett, 71 Me. 408. 

13 Woodworth v. Payne, 74 N. Y. 196. 

19 Hammond v. R. Co., 15S. C. 10; Jackson v. Har- 
rison, 17 John. 66. 

20 Board of Education v. Trustees, 63 Ill. 204; Hoyt 
vy. Kimball, 49 N. H. 322; Wheeler v. Dascomb, 3 
Cush. (Mass.) 285. 

21 Neweomb v. Presbrey, 8 Met. (Mass.) 406; Davis 
vy. Lyman, 6 Conn. 252; Meyers v. Burns, 33 Barb. (N. 
Y.) 401, 





ever shows the intent of the parties to bind 
themselves to the performance of a stipula- 
tion may be deemed a covenant without re- 
gard to the form of expression.22 A cove- 
nant or condition may be created by the same 
words,?* and when a covenant in form is fol- 
lowed by a clause of forfeiture, it will be con- 
strued a condition.?* 

There is a third class of recitals, which 
though partaking of the nature, and employ- 
ing much the same language as the two form- 
er classes, have yet been accorded an opera- 
tion and effect different from either. Neither 
legislative or judicial learning has yet given 
them a distinctive name,and perhaps they can 
not be better described than as stipulations 
operating by way of restriction. In some in- 
stances such recitals may have tke effect of 
real or personal covenants, but more fre- 
quently they are to be taken as part of the 
description of the estate granted and which 
preclude the grantee and those claiming un- 
der him from doing any act in violation of 
the restrictions. This is particularly true 
where the recital creates rights in the nature 
of easements for the benefit of the land re- 
tained.26 In such recitals the use of the 
technical words ‘‘conditioned,’’ ‘‘provided, 
however,’’ etc, have no other or further ef- 
fect than to produce a restriction, which 
those who take the estate are bound to ob- 
serve. No forfeiture follows upon the viola- 
tion or breach of the stipulation, nor will the 
grantor ordinarily have a right of action, as 
for covenant broken, but equity will restrain 
the violation or enforce the performance of 
the stipul-tion.27_ ‘This procedure is most in 
accordance with the spirit of the times, and 
is manifestly the true remedy for the breach 
of even an acknowledged condition subse- 
quent. 

A conditional stipulation when expressing 
an agreement, as ‘‘it is expressly agreed and 


22 Taylor v. Preston, 79 Pa. St. 486; Hallet v. Wylie, 
8 Johns. (N. Y.) 44; Bull v. Follett, 5 Cow. (N. Y.) 
170. 

2 Hartung v. Witte, 18 N. W. Rep. 175; Parmelee 
v. R. Co., 2 Seld. (N. Y.) 80; Chapin v. Harris, 8 Al- 
len (Mass.) 594. 

2t Moore v. Pitts, 58 N. Y. 85; Gray v. Blanchard, 8 
Pick. (Mass.) 284; Ayer v. Emery, 14 Allen, (Mass. )69. 

25 Fuller v. Arms, 45 Vt. 400; Warren v. Meyer, 22 
Iowa, 351. 

26 Dorr v. Harrahan, 101 Mass. 531; Phoenix Ins. Co. 
vy. Continental Ins. Co. 14 Abb. Pr. (N. Y.) N. 5. 266; 
Seymour v. McDonald, 4 Sandf. Ch. (N. Y.) 502. 

27 Trustees v. Cowen, 4 Paige Ch. (N. Y.) 510. 
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understood,’’ will usually, although operat- 
ing as a restriction, produce also a covenant, 
personal to the grantee if there be no clause 
uniting his heirs,?° or running with the land 
and binding the successors, according to the 
spirit of the agreement.29 Notwithstanding 
that the restriction may be in the most posi- 
tive and emphatic terms, if it clearly imports 
an agreement and does not provide for re- 
entry or forfeiture, itis always to be con- 
strued as a covenant and never as a condi- 
tion.%° 

It would seem, therefore, that there are 
three well defined species of conditions now 
employed in conveyances in this country, all 
having for an object the same general pur- 
pose, but in each instance with a different 
operation and effect, viz: (1) Conditions 
technically so-called, operating as a defeas- 
ance upon breach; (2) covenants proper, 
operating as promises merely and giving a 
right of action for damages in case of breach ; 
and (3), conditional covenants operating by 
way of restriction and enforcible according to 
their terms on breach or violation. In the 
creation of each of these special classes the 
same operative words may be employed, but 
their value and effect is to be determined 
rather from the spirit than the letter of the 
text. They must be interpreted in the light 
of the other provisions of the deed, while the 
attendant circumstances, the situation of the 
parties, and the state of the property con- 
veyed are all competent to aid in estimating 
their effect.®1 

The subject of conditional covenants and 
stipulations, although as old as our law, 
would still seem to be a vexed question in 
this country. The works of the leading ele- 
mentary writers, which have been carefully 
consulted during the preparation of this arti- 
cle, shed but a faint and uncertain light upon 
it, and in some instances the subject is ex- 
pressly avoided or passed with briefest men- 
tion.22. The utterances of the court are, in 


23 Skinner v. Shepard; 130 Mass. 180; Norris v. La- 
beree, 58 Me. 260; Emerson v. Simpson, 43 N. H. 475. 

29 St. Andrews Church Appeal, 67 Pa St. 512; Trus- 
tees etc. v. Cowen, 4 Paige Ch. (N. Y.) 510. 

39 Anthony vy. Stevens, 46 Ga. 241; Fuller v. Arms, 
45 Vt. 400; Thornton v. Trammell, 39 Ga. 202. 

31 U. S. Mfg. Co. v. Gross, 93 Ill. 483; Batavia Mfg. 
Co. v. Newton Wagon Co. 91 Ill. 230, 

82 See 2 Wash. Real Prop. 4: 1 Hill Real Prop. 526. 
They are very learnedly and logically discussed in 





the main, characterized by a cautious timid- 
ity, and except in reference to the broad and 
commonly accepted principles, are discordant 
or contradictory. Few, if any, positive rules 
can be laid down as a result of their perusal, 
but it is believed that the following deduc- 
tions and inferences are supported by the 
volume of authority. 

First: Where the recital is in form a condi- 
tion, as where the grant is expressly made 
upon condition, and no words, other than the 
granting clause, control or modify the appa- 
rent effect of the recital or tend to negative 
the idea therein expressed, such recital should 
be construed as a condition, and the estate, 
under a deed containing same, will remain 
defeasible until the condition be performed, 
destroyed or barred by the statute of limita- 
tions, or by estoppel,®* except (1) when the 
condition imposed is impossible ;** (2) re- 
quires the performance of what is contrary to 
law or good morals ;*° or (3) is repugnant to 
the estate granted.* 

Second: Where the recital, whatever may 
be the technical language employed, has 
added a conclusion with a clause of re-entry ; 
or, without such clause, if there be a declara- 
tion of defeasance or forfeiture, in case of 
the performance or non-performance of some 
particular act, the recital should be construed 
a condition for the breach of which the 
grantor, or his heirs, may enter and repossess 
the land to the exclusion of the grantee, his 
heirs or assigns.” 

Third: Where the recital, though unaccom- 
panied with any proviso, the word ‘‘condi- 
tion’’ not being mentioned, yet clearly shows 
that the performance or non-performance of 


Bingham on Keal Property, but mainly with refer- 
ence to the validity of conditions in absolute convey- 
ances. See Bing. Real Prop. 270 et seq. 

33 Sperry v. Pond, 5 Ohio. 389; R. RB. Co. v. Neigh- 
bors, 51 Miss. 412; Chapman v. Pingree, 67 Me. 198; 
Ruch v. Rock Island, 97 U. S. 693; Cowell v. Col. 
Springs Co., 100 U. 8S. 55; Hammond v. Ry. Co., 158. 
Cc. 10. 

34 Jones v. R. R. Co. 14 W. Va. 514; Hughes v. Ed- 
wards, 9 Wheat. (U.S ) 489. 

85 Tayler v. Sutton, 15 Ga. 103; Bank v. Davis, 21 
Pick (N. Y.) 42. 

386 Gadberry v. Sheppard, 27 Miss. 203; De Peyster 
v. Michael, 2 Seld. (N. Y.) 467. 

37 Collins v. Marey, 24 Conn. 242; Emerson v. Simp- 
son, 43 N. H. 473; Thomas v. Ricord. 47 Me. 500; 
Jackson v. Toppivg, 1 Wend (N. Y.) 388; Van Rens- 
selaer v. Hays, 19 N. Y. 95; Plumb v. Tubbs, 41 N. Y. 
442; Adams v. Lindell, 5 Mo. App. 197; Cowell vy. 
Colorado Springs Co. 8 Col. 82. 
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the act named is the only consideration or in- 
ducement for the deed, it should ordinarily 
be construed a condition.** These three de- 
ductions may easily be made from the 
precedents, but, in the opinion of the writer, 
are opposed to principle and in conflict with 
theory, as are also the precedents on which 
they are based. Indeed it is difficult to un- 
derstand how any instrument of conveyance 
which carries the full title, and all the estate, 
leaving no reversion or possibility of reverter 
in the grantor, or which upon its face dis- 
tinctly negatives all idea of landlord and ten- 
ant, or of ultimate title in others, can, by 
any conditions inserted, be operative to de- 
feat the grant, for a right of re-entry always 
supposes an estate in the grantor.*# 

Fourth: Analagous to the last deduction is 
that of a grant upon the *‘express condition’’ 
that the property shall be used only for a cer- 
tain and specified purpose, with a clause of 
reverter upon breach. In such cases, and 
particularly when the condition partakes of 
the consideration, the recital must be con- 
strued a condition. But this class of cases is 
essentially different from those previously 
considered in that the condition annexed is a 
part of or defines the estate granted, and the 
breach does not in fact work a forfeiture but 
limits the estate which ceases and determines 
without any entry or other act on the part of 
the reversioner, the condition being a condi- 
tional limitation.*° 

Fifth: Where a recital, although importing 
a condition, does not expressly and in terms 
declare same, and provides only for the per- 
formance of some act, or imposes some bur- 
den or duty upon the grantee, but does not 
stipulate for a re-entry or declare a forfeiture, 
the acceptance of the deed is, in effect, an 
agreement to perform the act or assume the 
burden, and the recital should be construed a 
covenant.*! This deduction, while supported 
by precedent and in consonance with reason 
is yet subject to more doubt than any which 


38 Railroad Co. v. Hood, 66 Ind. 580; Austin v. 
Cambridgeport, 21 Pick. 215. 

39 Scott v. Lunt, 7 Pet. 606; Blight v. Rochester, 7 
Wheat. 547; and see Osterhout v. Shoemaker, 3 Hill 
(N. Y.) 518; De Peyster y. Michael, 6 N. Y. 467; Van 
Rensseler v. Reed, 26 N. Y. 558. 

40 Hunt v. Beeson, 18 Ind. 880; Hooker v. Turnpike 
Co. 12 Wend. (N. Y.) 371. 

41 Conger v. R. Co., 15 Ill. 866; Thornton v. Tram- 
mel 39 Ga. 202; Randall v. Latham, 26 Conn. 48; La- 
beree v. Carleton, 53 Me. 213. 





have preceded. The courts usually seem to 
incline to this view under a choice of difficul- 
ties, and more because ‘‘forfeitures are 
odious,’’ than for the application of any posi- 
tive principle. In discussing the subject 
there is a manifest restraint in most cases 
and in many instances the subject is disposed 
of summarily by the familiar doctrine that 
where doubt or ambiguity exists recitals 
should be construed as covenants rather than 
conditions. The authorities are inharmoni- 
ous and often contradictory, but the majority 
support the proposition. 

Sixth: Where the recital, although import- 
ing a condition, provides for its breach a pen- 
alty or compensation other than forfeiture, 
the recital should be construed a covenant.‘ 

Seventh: Where the recital, although im- 
porting a condition, has added no clause of 
re-entry or declaration of defeasance, but 
clearly indicates a charge upon the estate, 
the acceptance of the deed creates a duty 
the due observance of which is ubligatory on 
the grantee, and those claiming under him. 
The recital in such case does not create a 
condition ana takes effect only by way of re- 
striction. Though full effect is to be given 
to it according to its terms its operation can- 
not be extended by implication, and it should 
be construed only as part of the description 
of the estate granted.** This proposition is 
not only supported by ample authority, but is 
in full harmony with our theory of titles and 
estates. In its general features it resembles 
the fifth deduction above made, «nd some- 
times partakes of its nature in so far that the 
restrictions may also take effect as a covenant. 
But no forfeiture follows a breach as a conse- 
quence, nor will ‘any action ordinarily result 
for damages. The fundamental idea of con- 
ditions annexed to estates, is to restrain the 
co .mission of an act on the one hand or com- 
pel its performance on the other; forfeiture 
affeets neither of these ends but simply pro- 
vides a penalty, which, in a majority of in- 


‘stances is not in furtherance of the true intent 


as expressed in the instrument, and, except 


42 Board of Ed. etc. v. Trustees, etc. 63 Il]. 204; Har- 
tung v. Witte, 18 N. W. Rep. 175. 

48 Warren v. Meyer, 22 Iowa, 351; Packard v. Ames, 
16 Gray (Mass.) 325; Fuller v. Arms, 45 Vt. 400; 
Skinner v. Shepard, 130 Mass. 180; Trustees v. Cowen, 
4 Paige Ch. (N. Y.) 510; Dorrv. Harrahan, 101 Mass. 

81; Seymour v. McDonald, 4 Sandf. Cb. (N. Y.) 502, 
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in case of conditional limitations, is repug- 
nant to the grant. 

Eighth: The test, for determining between 
a condition and a covenant is in the applica- 
tion of the language employed. A condition 
can only be made by the grantor; the lan- 
guage must be his. A covenant may be made 
by the grantee, and when the language used 
amounts to an agreement on the part of the 
grantee a covenant is raised. A covenant is 
a contract; a condition, something affixed by 
way of penalty for the non-falfillment of the 
terms imposed. In the cg case the 
grantee agrees to do or refrain from doing 
some specific thing ; in the latter he makes no 
agreement but takes subject to the terms of 
the condition. If the clause be doubtful it 
will always be construed a covenant. If 
clearly expressed, effect must be given to it 
according to its terms. When forfeiture is 
not distinctly expressed or necessarily im- 
plied, and no special agreement is stated or 
imported the clause creates a charge upon or 
incident of the estate, but the question in 
most cases will depend upon the apparent in 
tention of the parties, rather than any fixed 
rules of construction, and until clearer ideas 
of title, tenure, and estate are made to pre- 
vail, uncertainty and doubt will attend the 
creation, or attempted creation, of reversion- 
ary rights and forfeitures, or the annexation 
of conditions to vested estates. : 

Chicago, Ill. Gro. W. WARVELLE. 





WIFE’S AGENCY EOR HUSBAND DUR- 
ING HIS ABSENCE FROM HOME. 


If a husband is absent from home and has 
left his wife in charge of his house, his busi- 
ness, or his property, she has, as his agent, 
such powers with respect thereto as persons 
in such positions of trust usually exercise ;! 


1 Krebs v. O’Grady, 23 Ala. 726, 733; Lawrence y. 
Spear, 17 Cal. 421, 424; Benjamin, 15 Conn. 347, 353, 
354; Rotch v. Miles, 2 Conn. 638, 645; Kellogg v. 
Robinson, 32 Conn. 335, 341; Casteel, 8 Blackf. 240, 
242; Fisher v. Conway, 21 Kan. 18, 24; Buford v. 
Speed, 11 Bush. 338, 343; Schindel, 12 Md. 108, 120; 
Elgerly v. Whalan, 106 Mass. 307, 308; Nelson y. 
Garey, 114 Mass. 418, 419; Chamberlain v. Davis, 33 
U.S. 121, 129; Brouer v. Vanderburgh, 31 Barb. 648, 
649; Church vy. Landers, 10 Wend. 79, 80; Cox v. 
Hoffman, 4 Dev. & B. 180, 181; Rosental vy. Mayhugh, 
88 Ohio St.' 155, 161; Alexander v. Miller, 16 Pa. St. 





and her powers are more extensive if his ab- 
sence is long.2 While, except in cases where 
she pledges his credit for support which he 
owes but denies her,® her agency for him is a 
mere question of fact,* and he is not bound 
by her acts if he has forbidden her to act for 
him, whether the party who seeks to bind him 
knew of such prohibition or not, yet if he 
holds her out or allows her to act, as his 
agent he is estopped from setting up any 
secret instructions to her ;° and, therefore, it 
seems, if he has left her in charge of his af- 
fairs, his private directions do not limit her 
authority to act for him.’ 

To illustrate: During her husband’s ab- 
sence a wife is the head of the family,® and 
may do all things relating to the family and 
family home, which wives usually do:° she 
may throw open her husband’s house in hos- 
pitality ;1° she may employ laborers for his 
farm ;1 she may repair his property,” and 
do all things necessary to preserve it;!* she 
may employ couasel to protect his rights ;1* 


216, 220; Webster v. McGianis, 5 Bi in. 235, 233; Hell 
v. Sewald, 52 Pa. St. 271; Humes vy. Taber, 1 R. I. 
464, 478; Cheek v. Bellows, 17 Tex. 613, 616; Meader 
v. Page, 39 Vt. 306, 308; Spencer v. Storrs, 38 Vt. 158, 
158; Sawyer vy. Cutting, 23 Vt. 486, 490; Felker v. Em- 
erson, 16 Vt. 653, 655; Savage v. Davis, 18 Wis. 608, 
612; Butts v. Newton, 29 Wis. 632, 639; Stewart Mar. 
& D. sec. 174. 

2 Meader v. Page, 39 Vt. 806, 309. 

3 Benjamin, 15 Conn. 3847, 354: 
sec. 180. 

4 Debenham v. Mellon, L. R. 5 Q. B. D. 394, 402; L. 
Kt. 6 App. Cas. 24, 33; Rotch v. Miles, 2 Conn. 638, 
645; Godfrey v. Brooks, 5 Harr. (Del.) 396; Gulick vy. 
Grover, 31N. J. E. 182, 184, 33 N. J. E. 463; Hopkins 
v. Mollinieux, 4 Wend. 465, 467; Reakert v. Sanford, 
5 Watts & S. 164, 168; Leeds v. Vail, 15 Pa. St. 185, 
188; DeHay v. Dennis, 14 Rich. Eq. 27; Meader v. 
Page, 39 Vt. 306, 309, 310; Delano v. Blanchard, 52 
Vt. 578, 584; Butts v. Newton, 29 Wis. 632, 639. 

5 Debenham vy. Mellon, L. R. 6 App. Cas. 24,32,L. R. 
oQ B. D. 394, 399, 401; Jolly y. Rees, 15 C. B. N.S. 
628; Clark v. Cos, 32 Mich. 204, 213; Keller vy. Paillips, 
39 Ves. 351. Compare Barr v. Armstrong, 56 Mo. 577, 
58i, 588. 

6 Debenbam v. Mellon, L. R. 6 App. Cas. 24,33. See 
Frasher v. Tuttle, 22 Me. 335, 336; Huff v. Price, 50 
Mo. 228,230; Reakert v. Sanford,5 Watts & S. 164,168; 
Delano v. Blanchard, 52 Vt. 578, 534. 

7 Church y. Landers, 10 Wend. 79, 89. See Rotch v. 
Miles, 2 Conn. 633, 649. 

8 Felker v. Emerson, 16 Vt. €53, 655; Sawyer v. Cut- 
ting, 23 Vt. 486, 490. 

9 Benjamin, 15 Conn. 347, 358; Weaver vy. Page, 39 
Vt. 306, 309; Savage v. Davis, 18 Wis. 608, 613. 

10 Humes v. Taber, 1 R. I. 464, 473. 

1: Rotch v. Miles, 2 Conn. 638, 646. 

12 McAfee v. Robertson, 41 Tex. 355, 358. 

13 Butts v. Newton, 29 Wis. 632, 639. 

1t Rotch v. Miles, 2 Conn. 464, 473: 
Speed, 11 Bush. 338, 343. 


Stewart Mar. & D. 


Buford v 
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she may feed his cattle with his crop;15 she 
may hire out his horse, perhaps ;!6 and she 
may carry on his business in the usual way.” 
But she has only usual and customary pow- 
ers ;18 she can not make a contract for him out 
of the ordinary course of his business and at 
special rates ;19 she can not sell his proper- 
ty,” unless this is necessary to procure sup- 
port,?1 or he hes abandoned all his rights in 
it to her;22 she can not revoke a special 
license given by him to enter his premises,”* 
or give a license which he can not revoke.*4 
When her husband is ill she has much the 
same powers as when he is absent. But his 
lunacy deprives her of all authority in fact,*6 
save to put him in an asylum.?’ In all these 
cases however she may have authority in law 
and by the mere fact that she is his wife, to 
pledge his credit for necessaries,”* or to sell 
his goods for necessary support for herself 
and family.?9 


Baltim >re, Md. Davin Stewart. 


15 Felker v. Emerson, 16 Vt. 6538, 655. 

16 Church v. Landers, 10 Wend. 79, 80. But see Sav- 
age v. Davis, 18 Wis. 608; 610, 614. 

17 Krebs v. O’Grady, 23 Ala. 726, 732. 

18 Sawyer v. Cuttings 23 Vt. 486, 490. 

19 Reakert v. Sanford, 5 Watts & S. 164. 168. 

20 Butts v. Newton, 29 Wis. 632, 639. See Benjamin, 
15 Conn. 347, 253, 354. 

21 Infra, n. 29. 

22 Butts v. Newton, 29 Wis. 632,638; Stewart Mar. & 
D., sec. 177. 3 

23 Kellogg v. Robinson, 32 Conn. 335, 341. 

2t Nelson v. Gray. 114 Mass. 418, 419. 

2% Alexander v. Miller, 16 Pa. St. 215, 219: Sawyer v. 
Cutting, 23 Vt. 486, 491. 

26 Alexander v. Miller, 16 Pa. St. 215, 220. 

27 Davis v. Merrill, 47 N. H. 208, 211. 

28 Stewart Mar. & D., sec. 180; infra, n. 29. 

29 Poland v. Logan, 18 Ala. 307, 310; Lawrence v. 
Spear, 17 Cal. 421, 424; Ahern v. Easterby, 41 Conn. 
546, 559; Benjamin, -5 Conn. 347, 354; Casteel, 8 
Blackf. 240, 242; Cunningham y. Reardon, 98 Mass. 
538; Rosenthal v. Maybugh, 33 Ohio St. 155, 161; Al- 
exanderv. Miller, 16 Pa. St. 215, 219, 220; Sawyer v. 
Cutting, 23 Vt. 485, 491; Norcros: v. Rodgers, 30 Vt. 
588, 589. But see Edgerly v. Whalan, 106 Mass. 308. 
See Stewart Mar. & D., secs. 174, 177. 





ATTACHMENT OF DEBTS. 


Questions of some difficulty sometimes 
arise as to what debts may be attached under 
garnishee process and it may be of service to 
some of our readers to draw attention to 
some of the principal cases on the subject. 
By statute any judge upon the ex parte appli- 





cation of a judgment creditor may order that 
all debts owing or accruing from the ‘‘gar- 
nishee’’ shall be attached to answer the judg- 
ment debt. What is the meaning of the 
words ‘‘all debts owing and accruing?’’ It is 
clear that there must be a debt. Therefore it 
follows that the salary of a medical or other 
officer cannot be attached before it becomes 
actually payable. In such a case there is no 
debt, but only a possible liability in futuro. 
If the officer were to misconduct himself and 
were dismissed, the salary would never be- 
come payable.t But a debt actually accrued 
and payable by future instalments may be 
attached.2 A debt dependent upon a condi- 
tion cannot be attached.* Future income pay- 
able out of a trust fund cannot be attached, 
for the law does not recognize it as a debt ;* 
nor, for the same reason, can a legacy in the 
hands of an executor ;5 neither can the surplus 
proceeds of the sale of mortgaged land in the 
hands of the mortgagee. Rent due in the 
hands of a tenant may be attached.’ In one 
instance a call due by a shareholder was at- 
tached.& A dividend coming to a debtor out 
of an estate in the Court of Insolvency can 
not be attached,? nor can a dividend ina 
winding-up matter.1° A debt cannot be at 
tached where the debtor is not beneficially in- 
terested, as then the debt when recovered is 
liable to a trust in favor of others.44 Money 
paid into the county court is not attachable 
as a debt due from the registrar to the judg- 
ment debtor.” A promissory note not, yet 
due is not attachable.1* It would seem that 
a debt cannot be attached where the debtor is 
outside the jurisdiction of the court. <A 
garnishee order is a security within the mean- 
ing of the Insolvency Statute, and then a 
judgment creditor who has obtained such an 
order is a secured creditor within the meaning 


1 Hall v. Patchett, 3Q. B. D. 215. 

2 Tapp v. Jones, L. R. 10 Q. B. 591. 

3 Howell v. Metropolitan Ry., 19 C. D., 508. 

4 Webb v. Stenton, 11 Q. B. D., 518. 

5 McDowell y. Hollister, 3 W. R. 582. 

6 Chatterton v. Walney, 17 C. D. 259. 

7 Mitchell v. Lee, L. R. 2 Q. B. 259. 

8 Burke v. Lechmere, 19 W. R. 565. 

9 Boyse v. Simpson, Ir. R. 8C. L. 523. 

10 Dawson v: Malley, [r. R. 1 C. L. 207. 

11 Westabay v. Day, 2 E. & B. 605; Kennett v. 
Westminster Commissioners, 25 L. J. Ex. 97. 

1! Dolphin v. Layton, 4C. P. D. 130. 

18 Pine v. Kinner, I. R, 11 C. L. 40. 

14 Martyn v. Kelly, I. R.5C. L. 404. 
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of that statute. If the judgment creditor 
is indebted to the garnishee, the latter is not 
entitled to set off the amount owing to him, 
or to deduct it from the debt due from him 
to the jadgment debtor.1*°—Australian Law 
Times. 


15 Exp. Joselyne, 8 C. D. 327. 
16 Sampson v. Seaton, L. R. 10 Q B. 28. 








PARENT AND CHILD—DU'TY TO SUPPORT 
— DIVORCE— CUSTODY AWARDED TO 
MOTHER. 





BROW v. BRIGHTMAN. 





Supreme Judicial Court of Massachusetts. 


A father is under no obligation to support his child 
after a decree of divorce in the mother’s favor, and 
awarding the custody of thechild to her. His liability 
is commensurate with his right of control. 


CoLBuRN, J., delivered the opinion of the 
court: 

By the common law of this commonwealth, the 
defendant, if of sufficient ability, was under obli- 
gation to provide for and support his infant child. 
Dennis v. Clark, 2 Cush. 347. If this case de- 
pended upon the common law liability of the de- 
fendant under the facts found by the auditor, the 
plaintiff would doubtless be entitled to maintain 
her action. Reynolds v. Sweetser, 15 Gray, 
78. 

By the decree of this court in 1877, under the 
Statutes of 1874, c. 205, and the further decree-in 
1879, upon the libel for divorce, the care and cus- 
tody of his child was taken from the defendant 
and givento the wife. With these decrees in 
force he had no right either to take the child and 
support it himself, or to employ any one else to 
support it without the mother’s consent. The 
wife had no authority to bind the defendant by a 
contract for the support of the child, and no con- 
tract can be implied upon which the plaintiff can 
recover in this action. The remedy to secure such 
provision for the support of the child as the de- 
fendant might have the ability to furnish, was 
under the decree of this court, which it had am- 
ple authority to make in either of the proceedings 
before it, as part of the original decree or at any 
subsequent time. Statutes of 1874, c. 205; Gen. 
Stat. c. 107, § 33. Hancock v. Merrick, 10 Cush. 
41; Burroughs v. Purple, 107 Mass. 428. 

Exceptions overruled. 


NoTe.—The duty of parents to support their chil- 
dren is a natural one, of course,but moral and natural 
obligations do not found actions atlaw. On the one 
hand it is contended that a parent is under no legal 
obligation to support bis children. and that he is not 
liable to one furnishing him witk necessaries unless an 
agency can be proved. Mortimer v. Wright, 6 M. & 





W. 482. See Shelton v. Spingelt, 11 C. B. 452; 20 Eng. 

L. & Eq. 281; Seaborne v. Maddy, 9 Car. & P. 792. See 
also McMillen v, Lee, 78 Ill. 463; Freeman v. Robin- 
son, 88N. J. L. 883; Tomkins v. Tomkins, 3 Stockt. 
517; Gordon v. Porter, 17 Vt. 348. ‘‘In point of law, ’’ 
said Lord Abinger in Mortimer v. Wright, supra, ‘‘a 
father who gives no authority and enters into no con- 
tract is no more liable for goods supplied to his son than 
a brother or an uncle or a mere stranger would be. 
From the moral obligation a parent is under to pro- 
vide for his children, a jury are not unnaturally dis- 
posed to infer against him an omission of a liability 
in respect of claims upon his son, on grounds which 
warrant no inference in point of law.’’ The courts 
announcing this doctrine prefer to leave children to- 
wards whom parental duties are not fulfilled to the 
protection of the poor authorities, who will enforce 
the poor laws and oblige the delinquent parents to ex- 
onerate the parish, town or county from any expendi 

tures defrayed by them. 

There is a noticeable lack of authority to support 
the other doctrine, which the court in the principal 
case has affirmed. It has always been a mooted ques- 
tion whether even in that State, a father was at com- 
mon law bound to support his child. See also Tomp- 
kins v. Tompkins, 3 Stock. 512; Townshend v. Burn- 
ham, 33 N. H. 27; Clinton v. Rowland, 24 Barb. 634; 
Keaton vy. Davis, 18 Geo. 457; Gotts v. Clark, 78 Ill. 
229; Rogers v. Turner, 59 Mo. 116. It has been said 
that where a father compels his child from fear of 
personal violence and abuse to flee from home, the 
former is liable to a stranger for necessaries furnished 
the latter. See Owen v. White, 5 Port. 435, and see 
cases first cited. See Stanton v. Wilson, 3 Day, 37. 
If the child, on the other hand, leaves the house with- 
out cause it is clear that the parent is under no moral 
or legal liability to afford him succor or to pay for it 
when furnished by strangers. See Raymond v. Loyle, 
10 Barb. 483; Angel v. McLellan, 16 Mass. 28; Weeks 
v. Merrow, 40 Me. 151. Where the question of agency 
is the sole one in issue, very slight evidence will some- 
times warrant the inference that a contract for infant’s 
necessaries is sanctioned by the father, so zealous is 
the court to enforce a moral obligation wherever it 
can. Schouler on Domestic Relations, sec. 241, p 
833. Thus when he Knows of the circumstances and 
makes no objection he will be held. Swain v. Tyler, 26 
Vt. 9; Thayer v. White, 12 Met. 343; Fowlkes v. 
Baker, 29 Tex. 185. So where he knew that another 
was boarding his child with expectation of reward. 
Clark v. Clark, 46 Conn. 586. When husband and wife 
are divorced, if they agree that he sball support the 
chiidren, although she retains them, he will be liable. 
Courtright v. Courtright, 40 Mich. 633. But a mere 
divorce gives her no authority to bind the husband 
for the child’s support. See Hancock v. Merrick, 10 
Cush. 71; Filter v. Filter, 38 Pa. St. 50; Burritt v. 
Burritt, 29 Barb. 124. In a late English case, where a 
mother against her husband’s will withdrew from his 
house for sufficient cause with the children, it was 
held that she had authority to pledge his credit for 
the children’s reasonable expenses, she having no 
means of support. Bazely v. Forda, L. R. 3Q. B. 
359. Schouler says that an award of children to the 
mother, upon divorce should be presumed to carry 
with it a transfer of parental duties as well as of pa- 
rental rights. Domestic Relations, sec. 238, p. 325, 
and this view the court adopted in the principal case. 
It also seems to be the law that a mere voluntary sep- 
aration does not alter the father’s duties, at least so 
long as he makes no attempt to regain the child’s con- 
trol. See Rumsey v. Keyes, N. H. 571; Kimball y. 
Keyes, 11 Wend. 32; Waiker v. Laighton, 11 Fost. 
111; Gill v. Read, 5 R. I. 343; Schouler on Domestic 
Relations, sec. 238 and cases cited.—[ EDITOR. 
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CONTRACT—PRIVITY—LIABILITY OF EX- 
AMINER OF TITLE TO ASSIGNEE OF 
MORTGAGE. 





THE DUNDEE, ETC. CO. v. HUGHES. 





United States Circuit Court, District of Oregon, 
April 25, 1884. 


An attorney who falsely and negligently reports to 
his client that the title to an estate examined by him 
is not encumbered, is not liable to a purchaser of the 
mortgage from such client, although he relied upon 
the attorney’s examination, there being no privity of 
contract between them. 


William H. Effinger, for the plaintiff; the de- 

endant in propria persone. 

DeEapy, J., delivered the opinion of the court: 

This action is brought to recover, among other 
things,damages to the amount of $5312.35 for losses 
alleged to have been sustained on two loans on 
note and mortgage amounting to $3,300, upon the 
certificate of the defendant, as an attorney at law, 
concerning the title of the borrower to the mort- 
gaged premises and the condition of his estate 
therein. 

From what I conceive to be the legal effect of 
the statement of the first cause of action in the 
complaint as amended, it appears that ‘‘about”’ 
April 28, 1877, the Oregon and Washington Trust 
Investment Company, was a corporation formed 
under the laws of Great Britian, and resident in 
Dundee, Scotland, and engaged in loaning money 
in Oregon upon note and mortgage; that the de- 
fendant, who was then a practicing attorney in 
this State was employed by said corporation to 
examine the title and condition of the real prop- 
erty offered as security by any one applying to 
said corporation for a loan; that at this time a 

of $3,000 was made by said corporation to C. 
W. Shaw, on his promissory note payable to its 
order on June 1, 1882, with interest at the rate of 
ten per centum per annum, and secured by a mort- 
gage on certain real property then owned by Shaw, 
upen which the defendant certified there was no 
prior lien or encumbrance; that on December 19, 
1879, said corporation ‘“‘amalgamated” with the 
plaintiff, and ‘‘assigned”’ thereto ‘‘all its mort- 
gages,”’ including ‘‘all claim, right and interest to 
or in or growing out of this loan to Shaw,” who is 
now “the owner and holder thereof,’’ of which the 
defendant had notice; that in 1882 the plaintiff re- 
quested the defendant ‘to foreclose said mort- 
gage,’’ and in the course of the proceeding there- 
for it was ascertained and determined by the 
decree of this court that the same was subject to'a 
prior mortgage on the premises, so that the whole 
amount realized by the plaintiff on said loan was 
$938.25; and that said Shaw is insolvent. 

The second cause of action, as appears from the 
original complaint, is upon a certificate given by 
the defendant to the Oregon and Washington Sav- 
ings Bank, another British corporation engaged in 





loaning money in Oregon on note and mortgage, 
as to the title of property taken by said corpora- 
tion, as a security for a loan of $300 made to H. H. 
Howard on November 27, 1876, on his promissory 
note payable on December 1, 1877, with interest 
at the rate of twelve per centum per annum, tothe 
effect that said Howard was the owner in fee of 
the same and that it was unincumbered; that in 
1883 said corporation ‘‘found out’’ that said prop- 
erty was not owned by said Howard, so that the 
whole amount of said loan was lost; that Howard 
is insolvent and the plaintiff is now “the assignee”’ 
and ‘‘owner’”’ of all the ‘‘assets” of said corpora- 
tion. 

The defendant demurs to both these statements, 
for that they do not contain facts sufficient to con- 
stitute a cause of action. 

In the first statement it is alleged that the loss 
arising from the insufficiency of the security for 
the loan was sustained by the O. & W. T. I. Co., 
and that the defendant now owes to said corpora- 
tion the full amount thereof, to-wit, $4794.35; and 
it is also alleged that the plaintiff is now ‘‘the 
owner and holder’? of the mortgage, notwith- 
standing it appears that the same has been ‘‘fore- 
closed’? and merged in a decree of this court and 
partly satisfied from the proceeds of the mortgaged 
premises; and notwithstanding the further allega- 
tion, that the defendant ‘‘now owes”’ the amount 
of this loss to the O. & W. T. I. Co. 

But none of these contradictory allegations are 
admitted by the demurrer, except such as the law 
adjudges to be true (Freeman v. Frank, 10 Abb. 
570); and those which are mere conclusions of 
law, and not thereby admitted at all. Branham v. 
The Mayor, etc., 24 Cal. 602; Hall v. Bartlett, 9 
Barb. 297. 

This action is brought upon the hypothesis that 
the defendant is now liable to the plaintiff for this 
loss, but the allegation that he ‘“‘now owes” the 
amount thereof to the O. & W. T. I. Co., is utterly 
at variance therewith. He can not be liable on 
this account to both of them at the same time. 

Again, it is alleged that the defendant ‘“‘guaran- 
teed’’ that the Shaw property was clear of incum- 
brance. But this is a mere conclusion of law, and 
the facts stated do not support it. Upon these, 
the transaction is simply an employment of the 
defendant by the O. & W.T.I. Co. to examine 
and report upon the title and condition of real 
property offered as security for a loan by the 
latter. 

Prima facie, there is no element of a guaranty 
involved in such employment. The defendant 
only undertook to bring to the discharge of his 
duty reasonable skill and diligence. He did not 
warrant or guarantee the correctness of his work 
any more than a physician or a mechanic does. 

‘It is admitted that if the O. & W. T. I. Co. had 
sustained a loss by the negligence or want of skill 
on the part of the defendant in this matter, the 
right to recover damages for the same might be 
assigned to the plaintiff, and it could maintain an 
action thereon. But taking the facts of the case 
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according to their legal import and eonstruing 
contradictory allegations according to the law of 
the case the plaintiff does not sue as the assignee 
of a cause of action accruing to the O. & W. T. I. 
Co. during its existence and ownership of the 
Shaw note and mortgage. 

The only thing assigned by the latter was this 
note and mortgage, and nothing appearing to the 
cuntrary, presumably the consideration therefor 
was equal to its parvalue. It does not appear then 
that the assignor ever lost anything by reason of 
the incorrectness of the defendant’s certificate. 
Nor could the insufficiency of the security be abso- 
lutely, if at all, determined until the maturity of 
the note in 1882, while the assignment to the 
plaintiff was made in 1879. 

The only question then really in this case is 
whether the defendant is liable on this certificate 
to any one but his employer, the O. & W.T. I. Co. 

The defendant maintains that he is not, while 
the plaintiff contends he is; not on the ground of 
privity of contract between them, or that it was 
aware of the existence of the certificate, or ever 
acted on it or was misled by it, but on the ground 
that the certificate was a necessary preliminary to 
the contract of loaning, and, therefore, an integral 
put of that contract, operating, of course, as an 
assurance or security to the person about to make 
the loan, but as much a part of the transaction as 
the mortgage itself. This question has been de- 
cided by the supreme court in Savings Bank v. 
Ward, 100 U.S. 195. The case was this: A, an 
an attorney employed by B to examine and report 
on the title of the latter to a certain lot of ground, 
certified that it was ‘‘good,’? upon which certifi- 
cate B procured a loan from C and gave a mort- 
gage on the property as security. It turned, out 
that B had parted with the title to the property prior 
to the date of the certificate--a fact that, in the exer- 
cise of reasonable care, might have been learned 
from the records. The security having proved 
worthless, and B being insolvent, C lost his money 
and brought suit against A for damages. The court 
held in the language of the syllabus, ‘that there 
being neither fraud, collusion or falsehood by A, 
nor privity of contract between him and C, he is 
not liable to the latter for any loss sustained by 
reason of the certificate.’’ True, Mr. Chief Justice 
Waite, with whom concurred Justices Swayne and 
Bradley, delivered a dissenting opinion, not upon 
the general question, however, but on the special 
ground, that it appeared that A gave his client the 
certificate in question with knowledge or reason 
to know that he intended to use it in a business 
transaction with a third person as evidence of the 
facts contained therein, and was therefore liable 
to each person for any loss resultiog from a reli- 
ance on such certificate in any particular, which 
might have been prevented by the exercise of or- 
dinary care and skill on the part of A. 

But that is not this case. The defendant pre- 
pared this certificate at the instance and for the 
use of his client, the O. & W. T. I. Co., and none 





other. Nor was there anything in the nature of 
the business that informed him or gave him any 
reason to believe that any other person would be 
called upon to act upon it or part with any right 
or thing of value on the strength of the represen- 
tations contained in it. Such a certificate made at 
the instance of the owner of the property may be 
used to influence a third person to make a loan 
thereon. But a certificate made for the informa- 
tion of the lender is presumably made for his use 
alone, and when the loan is made and the security 
accepted, it is functus oficio—has performed its 
office. 

The defendant is liable to the O. & W. T. I. Co. 
for any loss sustained -by it on account of any error 
or mistake in the certificate, arising from a want 
of ordinary professional skill and care in the prep- 
aration of it, and not otherwise. But he is not so 


lation whatever. 

The ruling is also maintained in Houseman v. 
Girard M. B. & L. Association, 81 Pa. St. 256, in 
which it was held that the recorder of deeds is 
liable ia damages for a false certificate of title, but 
only to the party who employs him to make the 
search, and not his assignee or aliens. And in 
Winterbottom v. Wright, 10 Mee. & Wels. (Ex- 
cheq.) 109, it was held that although the maker of 
a carriage is liable to the person for whom he 
makes it, for any loss or injury arising directly 
from negligence in its construction, that he was 
not so liable to any third person who might use 
the same, for the reason there was no privity of 
contract between them. 

The statement of the second cause of action is of 
the same character as the first, and it is also defec- 
tive in not stating absolutely that the certificate is 
untrue. The allegation that in 1883 the bank 
‘found out’’ that Howard did not own the prop- 
erty is not in form or effect an averment that he 
did not own the same and had no title thereto at 
the date of the certificate. It does not appear to 
have been ‘‘fourd out”’ in any judicial proceeding 
that the certificate was untrue in this respect; and 
while it may, nevertheless, be shown in this action 
to be a fact, it must first be alleged, so that issue 
can be taken on it. 

Because in 1883, the bank was of the opinion that 
Howard had no title to the land, that did not make 
it so, and the statement of that irrelevant matter 
is not an allegation by the plaintiff that he was not 
the owner thereof. 

Neither does it appear that the bank ever made 
any assignment of this note and mortgage to the 
plaintiff or of any claim that may have accrued to 
it against the defendant for a loss sustained by it 
on account of any error in this certificate. ‘The 
allegation that the plaintiff is now the ‘‘assignee”’ 
and ‘‘owner’”’ of the -‘assets’’ of the bank is far too 
vague and indefinite toinclude this note and mort- 
gage, or such claim, if there is one. The owner 
of what ‘‘assets?”? For aught that appears, the 
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bank may have parted with this note and demand 
before the plaintiff became the owner of its assets. 
Unless it is shown when the assignment was made 
and that the bank was then the owner of this 
‘sasset,’’ the plaintiff does not show itself entitled 
to maintain this action, even upon its theory of the 
law and the defendant’s liability. The allegation 
that the plaintiff is “‘“now’’ the assignee and owner 
of the assets of the bank, implies, it is true, an as- 
signment at sometime, but it can not be assumed 
in favor of the plaintiff that it was more than a 
day before the commencement of this action—Jan- 
uary 9, 1884. 

But there is no direct allegation in the statement 
of any loss on the mortgage or of the facts neces- 
sary to show one. The statement that the loan 
was lost to the bank, appears to be a mere infer- 
ence from the fact, that the bank was of the opin- 
ion that the mortgagee had no title. 

And if there was such allegation, and it appeared 


therefrom that the loss was sustained by the plain- - 


tiff, the defendant is not liable for it; while if it 
was sustained by the bank the defendant is not 
liable to the plaintiff therefor, unless it should 
further appear that the right of action thereon has 
been duly assigued to it. 

The demurrer is sustained to both statements. 


NoOTE.—A man owes contractual duties only to those 
from whom the consideration moves, and tu whom he 
makes his undertaking. Thus, an officer can be sued 
for falsely and fraudulently certifying an acknowledg- 
ment to a deed only by the party taking directly under 
the conveyance and not by a subsequent purchaser of 
the property. Ware v. Brown, 2 Bond, 267. So a 
purchaser can not sue a tax collector, for giving a tax 
receipt to the owner, for taxes not paid, which re- 
ceipt being exhibited was acted upon by such pur- 
chaser, the land being afterwards sold by the collector 
for taxes. ‘‘The limit of the doctrine relating to ac- 
tionable negligence,’’ said the court, ‘‘is that the per- 
son occasioning the loss must owe a duty arising from 
contract or otherwise, to the person sustaining such 
loss. * * * * There would be no bounds to actions 
and litigious intricacies, if the ill effects of the negli- 
gence of men could be followed down the chain of re- 
sults to the final effect.’’ The case of Winterbottom 
vy. Wright, 10 Mees. & W. 109 is a leading one on this 
subject. There the defendant had contracted with the 
Postmaster-General to furnish a mail coach, and the 
plaintiff was injured by the defective construction of 
the coach. It was held that the defendant owed no 
duty to anyone else but the Postmaster-General, and 
was notliable. ‘‘If we were to hold that the plaint- 
iff could sue in such a case,’’ said the court, ‘‘there 
is no point at which such actions would stoy. The 
only safe course is to confine the right to recover to 
those who enter into the contract; if we go one step 
beyond that, there is no reason why we should not go 
fifty.’’ Longmild v. Holliday, 6 Exchequer, 761, 
holds that one who sells a defective article to be used 
for a particular purpose, for which it is not fit, is not 
in the absence of fraud liable for an injury caused to a 
third person, by some defect, in the construction of 
such article. Collis v. Selden, L. BR. 3C. P. 495, isa 
still better illustration of this doctrine. There the de- 
fendants had negligently hung a chandelier in a public 
house, frequented, as they knew, by the public, and 
the chandelier falling, the plaintiff was injured. The 
court, in holding the defendants not liable, remarked 








that they could see no relation which the plaintiff bore 
to the defendants, whence a duty could result which 
had veen infringed. The court in the tax case above 
cited, declared that the co!lector owed no duty to any- 
one, but those with whom he transacted the business, 
One who is injured by a run away horse, can not sue 
the city maintaining the post to which the horse had 
been attached, and by reason of the defective condi- 
tion of which, the horse was enabled to escape. Rock- 
port v. Tripp, cited by Judge Cooley in his work on 
Torts, p. 70, note 1. In Thomas v. Winchester, 6 N. 
Y. 397; s. c. Big. Lead. Cas. 602, a wholesale druggist 
who sold to a retail druggist a package of poison label- 
led dandelion, was held responsible to one who pur- 
chased the same of the latter for dandelion. The court 
distinguished this case from the general rule, because 
the defendant knew his obligation was to use due care 
towards anyove that might purchase the drug. See 
Langridge v. Levy, 2M. & W. 519; s.c.4M.& W. 
837, for an application of the same exception to the 
general rule. Wellington v. Downer’s Oil Co., 104 
Mass. 64. In Dalyell v. Tyner, Ellis, B. & El. 899, 
may be seen an important qualification to Winterbot- 
tom y. Wright. There the defendant had contracted 
with B to let him his steamboat and crew, and by the 
mismanagement of the crew, a passenger was injured 
and it was held that the defendant was responsible. In 
Davidson v. Nichols, 11 Allen, 514, it is said that the 
builder of a railway carriage should be liable to every 
passenger injured by reason of its defective construc- 
tion. In Losee vy. Clute, 51 N. Y. 494, the manufac- 
turer of a boiler was held not responsible to one in- 
jured by its explosion. In United Soc’y v. Under- 
wood, 9 Bush. 609, the directors were held liable to 
depositors for their official neglect, whereby the bank 
became bankrupt, to the injury of the depositors. 
Hodges v. New England Screw Co., 1 R. I. 312; Lex- 
ington R. Co. v. Bridges, 7 B. Mon. 556; Salmon v. 
Richardson, 30 Conn. 360; Koehler v. Iron Co., 2 
Black, 715; Conant v. Seneca Bank, 1 Ohio St. 310. 
—[EDITOR. 
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FARMERS’ LOAN ETC. CO. v. STONE. 





United States Circuit Court, 8. D. Mississippi, 
April 24, 1884. 


1. The right to fix and regulate the rates to be 
charged for the transportation of persons and property 
is not incidental to the police power of the State, and 
an act making it lawful for a railroad company to fix 
and regulate its own charges is a contract whose obli- 
gation the legislature can notimpair by regulation of 
such rates. 

2. The act of the Mississippi legislature of March 11, 
1884, regulating the rates of transportation of railroads 
is, so far as it relates to the Mobile and Ohio R. Co., 
a railroad incorporated in several States, and running 
therein, a regulation of inter-state commerce, and 
void. 


HIL., J., delivered the opinion of the court. 

This bill is filed against the defendants, John M, 
Stone, W. B. Augustus and William McWillie, as 
Railroad Commissioners of this State, to enjoin 
and restrain them from in any way interfering 
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with the Mobile and Ohio Railroad Company, it® 
officers, agents or employees in the management 
of the business of said railroad, or the property 
and business of said corporation, and to prevent 
the officers of said railroad from obeying any or- 
ders issued or made by the railroad commis- 
sion, etc. 

The questions presented have been most forcibly 
and exhaustively argued by the distinguished and 
learned counsel on both sides, and are questions 
of grave importance to the people and the com- 
mercial interests of the country generally, as well 
as to the complainant and all whose interest it 
represents or to be affected by the result hereof. 

The questions now to be decided arise upon 
complainants’ motion for the issuance of the writ 
of injunction prayed for in the bill above stated. 

The facts stated in the bill not being disputed, 
will be considered as true in considering this 
motion, and of which the following is a brief state- 
ment so far as it relates to the present motion. In 
the year 1848 the Legislature of the States of Ala- 
bama, Mississippi, Tenessee and Kentucky, acting 
separately, but with a common purpose, by their 
several acts of incorporation incorporated the 
Mobile and Ohio Railroad Company, the purpose 
of which was to construct, equip and operate a rail- 
road to extend from Mobile in Alabama to a point 
opposite Cairo, in the State of Illinois, at the 
junction of the Mississippi and Ohio rivers, so as 
to connect with the channels of commerce at each 
end of this limit, with all those at intermediate 
points, thus creating a great national highway for 
the transportation of persons and property, not 
only from the one point to the other and interme- 
diate points, but with other States and the markets 
of the world, one channel of commerce being con- 
nected with another as links in chains of Com- 
mercial transportation to an unlimited extent. To 
promote this grand scheme the United States 
granted to the corporation many thousands of 
acres of its lands situate in the States of Alabama 
and Mississippi, owning no lands in the other 
States through which this railroad was located. 
‘The corporation was further aided by the States 
and cuunties and citizens along the line of the road 
by contributions of money, labor and otherwise, 
by which means the railroad has been completed, 
equipped, and has been operated for many years 
without any interruption by any State legislation 
until within a short time. 

That as a consideration upon which said land 
‘was granted by the United States, certain rights 
were reserved by the Government in relation to 
the transportation of the mails, property and men 
belonging to or employed by the United States. 

The corporation being in need of money, has 
given a trust deed to complainant as trustee therein 
to secure certain bonds upon which it has raised 
the needed funds for the purpose of discharging 
its other indebtedness and for the better equipping 
and operating said railroad. 

The bill further states that the acts of incorpor- 
ation conferred upon this corporation, among 





other powers the right to elect its own officers and 
to do and perform all acts necessary to the build- 
ing, equipping and operating said railroad, and 
especially the right from time to time to fix, regu- 
late and receive the tolls and charges by them to 
be received for the transportation of persons and 
property on said railroad constructed or to be con- 
structed. The bill further states and charges that 
on the 11th day of March last, the Legislature of 
this State passed an ac. which has been approved 
by the Governor of the State, entitled: ‘‘An act to 
provide for the regulation of freight and passen- 
gers on railroads in this State, and to create a 
commission to supervise the same, and for other 
purposes.’’ That under the provisions of this act 
of the Legislature the defendants have been ap- 
pointed and commissioned as commissioners, and 
are now proceeding to exercise the powers and to 
discharge the duties imposed and prescribed in 
said act. It permitted so to do. so far as it relates 
to the Mobile and Ohio Railroad, it will greatly in- 
terfere with and embarrass the business and man- 
agement of said company and its railroad and the 
interests of all concerned therein; that such inter- 
ference if permitted will impair important and 
essential rights which have been vested in said 
corporation by the charter of said company, which 
formed and constitutes a contract between the 
State of Mississippi, which granted, and the com- 
pany which accepted said charter, and which con- 
tract is protected and inviolate by the provisions 
of the 10th section of the 1st article of the Consti- 
tution of the United States. 

The provisions contained in the 6th section of 
the act complained of are mainly relied upon as 
impairing the contract so made and violating the 
rights so secured. This section is as follows: 
“That it shall be the duty of all persons or corpo- 
rations who shall own or operate arailroad in this 
State, within thirty days after the passage of this 
act, to furnish the commission with its tariff of 
charges for transportation of every kind, and it 
shall be the duty of said commission to revise said 
tariff of charges so furnished, and to determine 
whether or not, and in what particular, if any, are 
more than just compensation for the services to be 
rendered, and whether or not unjust discrimina- 
tion has been made in such tariff of charges 
against any person, locality or corporation, and 
when said charges are corrected or approved by 
said commission, the commission shall then ap- 
pend a certificate of its approval to said tariff of 
charges, but in revising or establishing any and 
every tariff of charges, it shall be the duty of said 
commission to consider the character and nature 
of the service to be performed and the entire busi- 
ness of such railroad, together with its earnings 
of passengers and other traffic, and shall so revise 
such tariffs as to allow a fair and just return on the 
value of such railroad, appurtenances end equip- 
ments, and itshall be the duty of said commission 
to exercise a careful and watchful supervision over 
such tariff of charges, and alter such tariff of 
charges from time to time, as justice to the public 
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and each of such railroad companies require, and 
to increase or reduce any of said rates according 
as experience and business operations may show 
to be just; and said commission shall accordingly 
fix tariffs of charges for railroads failing to furnish 
tariffs as above required; and it shall be the duty 
of said railroad companies or persons operating 
railroads in this State to post at its depot all rates, 
schedules and tariffs for the transportation of 
passengers and freight made or approved by said 
railroad commission with said certificate of appro- 
val within ten days after said approval, in some 
conspicuons place at said depot; and it shall be 
unlawful for any such person or corporation to 
make any rebate or reduction from such tariff in 
favor of any person, locality or corporation which 
shall not be made in favor of all other persons, 
localities or corporations by a change in said pub- 
lished rates allowed by the commission, and when 
any change is contemplated to be made in the 
schedule of passenger or freight rates of any rail- 
road by the commission, said commission shall 
give the person or corporation managing said 
railroad notice in writing, at least ten days before 
such change, of the time and place at which such 
change will be considered.” 

These and other sections in the act imposing 
other duties upon said commission in relation to 
the control of said railroads, and imposing upon 
the persons and corporations managing them pen- 
alties for violating the provisions of said act of the 
Legislature, and which it is alleged violates and 
impairs the contract so made between the Legis- 
lature and corporation by the charter, aforesaid, 
as well as in violation and in conflict with other 
provisions of the Constitution of the United 
States and of the Corstitution of this State; but 
the section above quoted is sufficient to present 
the question to be decided upon this motion. It 
is not necessary to refer to adjudicated cases by 
the Supreme Court of the United States to main- 
tain the well settled rule that courts will not de- 
clare that legislative enactments void by reason of 
their repugnance to the constitutions, State or 
Federal, except when the judicial mind is clearly 
convinced of such repugnancy; but it is equally 
well settled that when the judicial mind is so 
convinced it is the duty of the court to declare the 
legislation void. 

The court has no jurisdiction to determine the 
wisdom or unwisdom of the actin question; ifun- 
wise, the legislature alone can grant relief. 

The only question which the court can decide is: 
Did the Legislature have the power to pass the act? 
or in other words, did any inhibition against such 
power exist under any provision of the Federal or 
State constitution? If none such existed the act 
must be maintained; but if such did exist it must 
be declared void so far as it relates to the Mobile 
and Ohio Railroad Company and the property and 
interest of ali persons connected therewith. 

The question to be determined is: Did the act of 
incorporation passed by the Legislature of Ala- 
bama and adopted by the State of Mississippi, in 





relation to the point under consideration which is 
as follows: ‘‘And be it further enacted, that it 
shall be lawful for the company hereby incorpo- 
rated from time to time to fix, regulate and re- 
ceive the toll and charges by them to be received 
for transportation of persons or prop2rty on their 
railroad or way aforesaid hereby authorized to be 
constructed, erected, built or used, or upon any 
part thereof,’’ create a valid and binding contract 
between the State and the corporation, and which 
the Legislature is inhibited by the provision of the 
10th section of article 1 of the Fedezal Constitu- 
tion from changing or impairing, without the con- 
sent of the corporation or those holding under it. 
That the rights, powers and franchises granted 
by the Legislature to corporators by the charter 
creating them and which are accepted by those to 
whom they are granted, are contracts within the 
meaning of the Constitution, was settled by the 
Supreme Court of the United States in the Dart- 
mouth College case, and has been repeatedly rec- 
ognized by that court from that time to the pres- 
ent, and is the main pillar upon which corporate 
rights must rest for security; and it isnot to be 
presumed that the court at least will depart from 
a rule so well settled as long as the constitutional 
rights are maintained. 

The charter being the contract between the par- 
ties to it, must be taken with all its conditions, 
restrictions and limitations. The Legislature has 
the right in granting it to reserve the right to 
change, modify or repeal it or any provisions in 
it; or if it contains any provisions within the po- 
lice power of the State, or power from which the 
Legislature is not at liberty to part, being such 
matters as affect the public peace, public health, 
public morals, public convenience and the like, 
the Legislature may at will revoke rights and 
powers conferred or may limit and contract them. 
Those accepting corporate rights take them sub- 
ject to this power upon the part of the Legisla- 
ture. 

In construing contracts we must ascertain, if 
we can, the intention of the parties to them, and 
in doing so we must look to the objects for which 
they were made and in the light of the surround- 
ing circumstances. One important, if not the 
main object upon the part of the stockholders 
was to obtain a return by way of dividends for 
the investment made, and upon the part of the 
United States and counties, the main purpose was. 
the establishment of a reasonably safe and rapid 
mode of transportation of persons and property 
from one end of the line to be constructed to the 
other, with all its connections. These being the 
principal objects of the parties to the contract on 
the one side, it is not probable that the charter 
would have been accepted, with the understand- 
ing that the Legislature of any one of the States. 
could at pleasure place any restrictions or limita- 
tions upon the rights and powers conferred, and 
which were not reserved in the act of incorpora- 
tion. 
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The right upon the part of the Company to 
charge and receive compensation for services to 
be rendered, if taken away or impaired would de- 
feat the purpose of the contract. 

This right to fix the charges for compensation 
certainly does not fall within any police power of 
the States. The next questionis: To whom was 
it given by the contract in the charter? most 
clearly to the company, without any restriction or 
reservation. 

It is contended on the part of the defendants 
that this power was not given; that the words of 
the charter that it shall be lawful for the com- 
pany, without any restriction or reservation, 
to fix the amount to be received, and that these 
words were unnecessary. [am of the opinion 
that by the language used, it was undersiood by 
both parties as conferring the power and author- 
ity to fix the charges. I am further satisfied that 
the right and power granted by the charter 
created a contract upon the part of the State 
which it could not change, repeal or modify with- 
out the consent of the other parties to it, and any 
attempt so to do on the part of the State must be 
held under the provisions of the Constitution re- 
ferred to, null and void, so far as it relates to the 
question under consideration. If the company by 
its officers has the power to fix its tariff of charges, 
the commission can not fix a rate of charges dif- 
ferent from that fixed by the company, which will 
be obligatory upon the company. It is clear that 
the Legislature intended to give such power to 
the commission, and imposes severe penalties 
upon the corporation and its officers for demand- 
ing or receiving different rates than those fixed 
by the commision, and for other violations of the 
act. 

With the conclusion thus reached I might dis- 
miss the subject without further comment, but it 
has been pressed with great force and-ability on 
the one side and with equal ability resisted on the 
other; that this act of the Legislature is in con- 
flict with and violates the 8th section of the Ist 
article of the Constitution of United States, be- 
cause in purpose and effect, it is a regulation of 
commerce among the States, which right is exclu- 
sively vested, by this provision of the Federal 
Constitution, in the Congress of the United 
States. This is a pregnant and important ques- 
tion, in which all concerned are deeply inter- 
ested. 

As already stated, the right to demand and r2- 
ceive compensation for the expense incurred in 
building, equippirg and operating this wonderful 
and immense avenue and mode of transportation 
of commerce from one place, State and county to 
another, is an absolute necessity; it is difficult to 
see how the right to fix and regulate the charges 
for the transportation of persons and freight can 
be considered in any other light than a regulation 
of commerce, and that when the railroad passes 
through more States than one, and the transporta- 
tion passes from one State to another, or through 





among the States and deprives the States of the 
power to regulate it. As already stated, the Mo- 
bile and Ohio Railroad was designed to be, and 
was chartered by the Legislatures of Alabama, 
Mississippi, Tennessee and Kentucky, all acting 
separately to be sure, but with one common pur- 
pose, and that was to constitute one corporate 
body for the maintenance of a great commercial 
highway of communication and transportation 
from Mobile, Ala., to Cairo, Ills., and thence to 
connect with all the commercial highways con- 
verging at those points. It is not, therefore, a 
mere local highway, although, as an incident, 
freight and passengers were intended to be and 
are transported from one place to another in the 
same State, as do vessels on the navigable streams ; 
aud in that case the Supreme Court of the United 
States decided that in the transportation of a per- 
son from New Orleans to Hermitage, in the State 
of Louisiana, upon the Mississippi river, the latter 
place being the point of destination, was com- 
merce within the exclusive control of Congress, 
for the reason that the vessel was engaged in the 
transportation of passengers between New Orleans 
in Louisiana and Vicksburg in this State, and that 
an act of the Legislature of Louisiana attempting 
to so control carrying of passengers in steamboats 
was a violation of the provisions of the Constitu- 
tion of the United States conferring upon Congress 
the power to regulate commefce among the States. 
Hall v. De Cuir, 95 U. S. 485. The reason 
given is that the points of destination of this line 
of transportation were in different States. The 
cases of Munn v. Illinois; Chicago, Burlington 
and Quincy R. R. Co. v. Iowa, and Peik v. the 
Chicago and Northwestern R. R. Co., in 4th 
Otto, are relied upon to sustain the validity of the 
act as to the latter class of cases. 

The first-named case was inrelation to ware- 
houses situated in Illinois, and does notin my opin- 
ion, apply to the question under consideration. In 
the second case the railroad about which the con- 
troversy arose was wholly within the State of 
Iowa. 

The last case at first view would seem to sustain 
the pcsition assumed by counsel, but when ex- 
amined will be found only to apply to such com- 
merce as is of domestic concern, and to transpor- 
tation within the State, and that carried without 
the State of Wisconsin, but controlled by the laws 
of that State, the Constitution of which reserves 
to that State the power to alter or repeal the laws 
in relation to railroad companies. Itis admitted 
in the opinion in that case that Congress may 
pass laws to regulate the last-named transporta- 
tion, but until Congress acts the State of Wiscon- 
sin may pass laws regulating commerce over this 
particular road. In the case under consideration 
neither the Constitution of the State of Mississippi 
nor the charter of the Mobile and Ohio Railroad 
Company reserved any power to legislate in rela- 
tion to this or any other railroad company. 

I am therefore of opinion that the ruling of the 


more than one State, it does constitute commerce | Supreme Court in the last-named case does not 
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apply to the case before the Court, and that the 
question before the Court upon this point is an 
open one So far as it relates to this Court. 

” The question has been passed upon by Judge 
McCrary in the Circuit Court in Iowa, in the case 
of Kaiser v. Illinois Central R. R. Co., 17 Central 
Law Journal, 339, in which that distinguished 
Judge held, that a statute of [owa fixing the max- 
imum rate to be charged by railroad companies 
for carrying freight within the State is invalid in 
so far as by its terms it applies to through ship- 
ments from points within the State to points with- 
out the State, because it is a regulation of com- 
merce beyond the State, and if upheld would en- 
able the State to discriminate against other States. 

In the recent case decided at Nashville by 
Judges Baxter, Hammond and Key, 19 Federal 
Reperter, 679; Judge Hammond delivering the 
opinion on this question, which was assented to 
by the other judges, holds the same rule. 

Other decisions might be referred to going to 
sustain the same rule, but being satisfied that the 
rule stated is the law, I adopt it, and under the 
operation of which, the act of the Legislature 
complained of in the bill must be held in conflict 
with the Constitution of the United States and 
void. 

Iam therefore brought to the conclusion that 
for the reasons stated, if for no other, so far as 
this act of the Legislature authorizes and requires 
the commission to fix a tariff of charges, and to 
be enforced against the Mobile and Ohio Railrvad 
Company it must be declared null and void. 

The commission having no power to fix and reg- 
ulate the tariff of charges for the Mobile and Ohio 
Railroad Company, the provisions of the act in 
relation to other powers and duties to be per- 
formed on the part of the commission, so far as 
they relate to that corporation, must also be de- 
clared void. 

The other objectiens to this act of the Legisla- 
ture raised and argued by counsel not being 
necessary to be considered upon tne present 
motion, will be pos'poned until the hearing of 
the cause. 


NorTE.—With all due respect to the learned judge 
who delivered the opinion in the principal case, we 
are constrained to say that we think it to be in conflict 
with the conclusion in Munn v. Illinois. If the regula- 
tion of storage rates be the exercise of police power, 
why is not the regulation of railrvad rates? What is 
there in the regulation of storage rates which goes to 
the heart ofthe popular weal, which is not seen in the 
regulation of railroad transportation rates? It is con- 
fessed that the State can not bargain away its police 
power. That has been asserted so often by the su- 
preme tribunal, that it would have been useless to gain- 
say it. Next week we will publish the Slaughter House 
case, where this position is again asserted most 
strongly. Ifa legislature can bargain away to a rail- 
road company the right to charge whatever it may see 
fit for transportation, it seems to us that the other de- 
cisions have been gratuitous, and should be very soon 
repudiated. Happily, there is a tribunal which may 
look upon this question in a different light, and we 





have no doubt but that they will, as soon as the op- 
portunity presents itself.—[ EDITOR. 
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Feb. 25, 1884; 17 Rep. 666. ‘ 
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The limited liability act of Mar. 3, 1851, secs. 4283- 
4285 of Rev. Stat. applies to injuries to persons as 
well as to property. Rounds v. Providence, etc. 
S. 8S. Co., 8.C.R. 1, 14 R. I. 


3. ADMINISTRATION — NEW SHARES OF CAPITAL 

STock Not INCOME. 

New shares of capital stock in a corporation repre- 
senting its surplus property and distributed to its 
stockholders are not to be considered as income 
and do not belong to a life tenant. Jn re Brown, 


S. C. R.I., Feb. 19, 1884, 14 R. I. 


4, ATTORNEY AND CLIENT — RIGHT OF FORMER TO 

COMPENSATION. 

Where an attorney brings an action fora client to 
set aside a tax deed and remove acloud from the 
title to land, held, that, although the tax deed is 
void on its face, and the action unnecessary and 
the attorney knew it, he must be compensated for 
his services, his client having been benefited. 
Murphy v. Shepardson, 8. C. Wis. May 15, 1884; 
19 N. W. Rep. 356. 


5. BANKRUPTCY—EFFECT OF DISCHARGE ON CRED- 

ITOR APPROPRIATING COLLATERAL SECURITY. 

A creditor who holds collateral for his own security 
is not a trustee, and a failure to deliver it up be- 
ing a breach of contract, and not a breach of 
trust, a discharge in bankruptcy operates to dis- 
charge him from the obligation which arises from 
an appropriation of the collateral securities to his 
own use, and a failure to return it, under section 
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5117, Rev. St. U.S. Hennequin v. Clews, U.S. S. 
C., May 5, 1884; 48. ©. Rep. 576. 


6. COMMON CARRIER—LIABILITY FOR ACT OF CON- 

DUCTOR. 

A railroad company is liable to a passenger who was 
arrested upon the false charge of its conductor 
that he tendered him a false coin in payment of 
fare. Furlong v. The South, etc. Co., Eng. H. 
Ct. Q. B. Div., May 17, 1884; 77 L. T. 67; 48 J. P. 


7. COMMON CARRIER — RECEIVING AS BAGGAGE 

Goobs NOT BaGGaGE. 

Where the duly authorized agent of a railroad com- 
pany receives personal property to be transported 
as baggage, the railroad company must account 
for such property as baggage, although in strict 
language it might not be baggage. C. R. I. etc. R. 
Co. v. Conklin, 8.C. Kan. May 1884; 3 Pac. R. 
762. 


8. CONTRACT—IN VIOLATION OF LAW OF OTHER 

STATES. 

A contract made in one State to be wholly executed 
in another State in violation of the laws of the lat- 
ter is void. Chambers v. Church, 8. C. R. 1., Mar. 
1, 1884; 14 R. I. 


9. CONSTITUTIONAL LAW—CONSTRUCTION—‘‘TWO- 

THIRDS OF THE VUTES.’’ 

The assent of two-thirds of the qualified voters of 
the county, at an election lawfully held for that 
purpose, to a proposed issue of municipal bonds, 
intended by that instrument, meant the consent of 
two-thirds of the qualified voters present and vot- 
ing at such election in its favor, as determined by 
the official return of the result. Board v. Smith, 
U.S. 8. C. May 5, 1884; 4S. C. Rep. 538. 


10. CONTRIBUTORY NEGLIGENCE. 

A passenger who unnecessarily places his hand on 
the framework of the door, so that when closed 
he must be injured, is guilty of contributory neg- 
‘ligence. (Galveston etc. R. Co.v. Davidson, 8. C. 
Tex. Gal. Term, 1884; 17 Rep. 729. 


11. CORPORATIONS—DEALINGS OF DIRECTORS WITH 

CORPORAIrION—REMEDIES. 

A promoter director of a corporation who sells 
property to a corporation at a price much greater 
than what he paid for it, some months before the 
company’s formation, is not bound to refund the 
difference, or even the excess of its market value, 
if he committed no actual fraud, although he did 
not disclose lis interest. Re Cape Breton Co. 
Limited, Eng. H. Ct. Ch. Div.; 60 L.T. N.S. 
390. 


12. CORPORATION—OFFICERS AND DIRECTURS AC- 
QUIRING ADVERSE INTEREST—CONTRACT—SPEC- 
IFIC PERFORMANCE. 

Where the directors of a rai!road company enter 
into a contract to purchase lands and to locate the 
line of their projected road and its depots and 
stations on or near the lands so purchased, such a 
contract is contrary to public policy. Cook v. 
Sherman, U. S.C. C. C. D. Iowa, 20 Fed. Rep. 
167. : 


13. CRIMINAL LAW—CONSTRUCTIVE COMMISSION OF 

CRIME—PRINCIPAL AND ACCESSORY. 

Where several agree torob a man at his house, and 
one remains outside on guard, while the others go 
inside, and in orderto rob him, they kill the party 
assailed, the one outside is guilty of murder also, 
although murder was not considered in their con- 
spiracy, but it was the only means of accomplish- 





ing their ends. Stephens v. State, 8. C. Ohio, 
May 6, 1884; 11 W. L. Bull. Supp. 311. 


14. CRIMINAL PRACTICE—AUTREFOIS ACQUIT—BUR- 

DEN OF PROOF. 

On the trial of the plea of autrefois acquit or convict 
the burden is upon the defendant to show the sim- 
ilarity of the two offences. Kain v. State, Tex. 
Ct. App. May 22, 1884; 8 Tex. L. Rev. 846. 


15. CRIMINAL PRACTICE—RECEIVING A VERDICT IN 

THE ABSENCE OF COUNSEL FOR THE PRISONER. 

If the jury come into court with their verdict, in the 
absence of prisoner’s counsel, the court may, af- 
ter notifying such counsel, and waiting a reason- 
able length of time for him to come into court, re- 
ceive the verdict, poll the jury and discharge it. 
People v. Bennett, S.C. Cal. May 20, 1884; 2 W. 
C. Rep. 905. 


16. CRIMINAL PRACTICE—SENTENCE TO BEGIN IN 

FUTURO. 

A sentence to begin upon a certain date which is the 
date fixed for the expiration of a prior sentence, 
or from such expiration,should it occur sooner, is 
void. Bloom’s Case, 8. C. Mich. April 20, 1884; 
19 N. W. Rep. 200. 


17. DAMAGES—NEGLECT TO DELIVER—SHOCK TO 

MENTAL FEELINGS. 

No damages can be recovered forthe shock to the 
feelings and sensibilities of one to whom a tele- 
gram has been sent announcing the death of a rela- 
tive, and not delivered, a fortiori, when such re- 
lationship does not appear upon the telegram. 
Russell v. W. U. Tel. Co., 8. C. Dak.; 19 N. W. 
Rep. 408. 


18. DOWER—DIVORCE—LEX REI SIT2. 
A divorce from the bond of matrimony bars the 
wife’s right of dower, unless preserved by the lex 
rei site. Barrett v. Failing, U.S.8. C. May 5, 
1884; 4S. C. Rep. 598. 


19. EMINENT DOMAIN—DAMAGES AWARDED—ABAN- 
DONMENT. 
Where lands have been condemned to the use of a 
railroad company, and the value has been fixed Dy 
a verdict, the company can not abandon the pro- 
ceedings, but the owner is entitled to judgment 
on the verdict, and to execution thereon. Drath 
v. B. & M. R. Co., 8. C. Neb. 17 Rep. 692. 


20. Equiry—CREDITOR’S RIGHTS TO REACH DEBT- 

OR’S PROPERTY. 

A judgment creditor has no standing in equity upon 
his bill to subject to the payment of his judgment 
the profits of an invention of the debtor, trans- 
ferred in good faith to third parties, to pay the 
profits therefrom tohis wife. Greene v. Keene, S. 
C. R. I. March 1, 1884; 14R. I. 


21. EQUITY — JURISDICTION TO ANTICIPATE THE 
COMMISSION OF A FRAUD— FORGED MARRIAGE 
CONTRACT. 

Courts of equity may inquire into and annul a forged 
or fraudulent instrument of writing claimed to be 
a contract of marriage before it is sought to be put 
into effect, in order to disarm the fraudulent ben- 
eficiary of a dangerous power that might hereafter 
be exerted to the detriment of innocent parties. 
Sharon v. Hill, U. 8. C. C , D. Cal., Mareh 3, 
1884; 20 Fed. Rep. 1. 


22. EQUITY—MISTAKE OF LAW—PAYMENT OF TAXES 
BY CLAIMANT. 
Where taxes are paid voluntarily by a party, with 
full knowledge of another’s claim of title, but who 
acts under a mistake of law, thinking that he has 
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the title, he may recover the amounts so paid, 
with interest from the time of payment, and equity 
will give him a lien upon the property for the 
amount. Goodnow v. Litchfield,S. C. Iowa, April 
23, 1884; 19 N. W. Rep. 226. 


23. EVIDENCE— RELEVANCY—SIMILAR ACTS. 

In a prosecution for assault with a pistol, which the 
defendant claimed he thought unloaded, the gov- 
ernment may prove that he aimed the same pistol 
at two others the same day. State v. McDonald, 
8.C. R.I1., 14R. I. 


24. HUSBAND AND WIFE—SEPARATE EARNINGS OF 

WIFE. 

Where the married woman’s acts give married 
women the earnings of their ‘‘separate labor,’’ 
they are not entitled to the earnings of their labor 
when performed under a joint contract with them 
and their husbands. Plummer v. Frost, 8.C. 
Mo., May 12, 1884. 


26. INTEREST—ON J UDGMENT- CONVENTIONAL RATE 
A judgmeut upon a contract bears the conventional 
rate. Daniel v. Gibson, S.C. Ga., May 18, 1884; 

17 Rep. 708. 


26. JUDICIAL SALES—FRAUD—BIDDING BY PARTIES 

INTERESTED. 

An agreement by the bondholders, stockholders and 
the unsecured creditors, to bid at a foreclosure 
sale of a railroad, so that the property would not 
be sacrificed, is not a fraudulent agreement, and 
the sale will not be set aside on that account. Penn. 
Transp. Co.’s Appeal,S. C. Pa.; 14 Pitts. L. J. 
421. 


27. LEASE—CONSTRUCTION—APPURTENANCES. 

A lease of a lot with ‘‘appurtenances’’ gives the 
lessee no right to use other lands of the lessor, ex- 
cept when indispensable to the enjoyment of the 
former. It is not indispensable to the enjoyment 
of ahotel on lot A that the lessor should érect a 
kettle on lot B to use in connection. therewith. 
Barrett v. Bell, 8. C. Mo., June 2, 1884. 


28. MORTGAGE—RIGHT OF Way. 

A right of way secured in a mortgage of real estate 
is not lost merely because the mortgagor subse- 
quently conveys the equity of redemption to the 
mortgagee by an absolute deed containing no allu- 
sion to the right of way, and exempting the mort- 
gagor from any liability to pay the mortgage. De- 
catur v. Walker, S.J. C. Mass., Apr. 2, 1884; 17 
Rep. 689. 


29. MUNICIPAL CORPORATIONS — POWER TO SUP- 

PRESS NUISANCES—BURNING LIME. 

The burning of lime is not a nuisance per se, and 
an ordinance ordering such burning to cease 
within the city limits, without regard to circum- 
stances, is not authorized by a provision in its 
charter granting it power to abate and suppress 
nuisances. Statev. Mott, Md. Ct. App.; Repor- 
ter’s Advance Sheets. 


30. ONCE IN JEOPARDY—NEW TRIAL—MURDER. 

A defendant having been once tried upon an indict- 
ment for murder, aud found guilty of murder of 
the second degree, who afterwards, on his own 
motion, has the verdict set aside and a new trial 
granted him for errors in the admission of evi- 
dence, may on such new trial be convicted of mur- 
der inthe first degree. People v. Keefer, 8. C. 
Cal. May 12, 1884; 2 W. C. Rep. 878. 





31. PATENT LAW—DISCLAIMER—ORIGINAL NOT RE- 

VIVED. 

Where a patentee, after making affidavit that he be- 
lieves his original patent to be void by reason of 
defective specifications, has obtained a reissue 
which proves to be void because too broad, he 
cannot revive his original patent by merely filing 
a disclaimer of all extensions thereof. McMurray 
v. Mallory, U. 8.8. C., March 24, 1884;4S.C. 
Rep., 375. 


382. POWERS—‘‘SELL’’ INCLUDES EXCHANGE. 

A power to sell property of the estate given to an 
executor, whenever it should be to the interest of 
the estate, will authcrize him to exchange it. 
Hlughes v. Tabb, 8. C. App. Va., Jan. 24, 1884; 8 
Va. L. J. 387. 


83. PLEDGE—RIGHTS OF PLEDGEE TO APPLY TO 

OTHER INDEBTEDNESS. 

A pledgee of property to secure him as against a par- 
ticular debt, must deliver it up to the pledgor or 
to him to whom the pledgor has assigned his 
rights, the moment the debt secured is paid, 
and can not retain it as security for other 
indebtedness, and the assignee may sue in trover. 
The Southworth Co. v. Lamb, 8. C. Mo., June 12, 
1884. 


34. RIPARIAN RIGHTS—OWNERSHIP OF LANDS UNDER 

NAVIGABLE LAKES. 

Land covered by the water of a navigable land locked 
bay, or harbor, connected with Lake Erie, may be 
held by private ownership, subject to the public 
rights of navigation and of fishery, provided the 
holder derives his title from an express grant 
made or sanctioned by the U.S. Hogg’s Ezrs. v. 
Beerman, S. C. Ohio Com., May 6, 1884, 11 W. L. 
Bull. Supp. 297. 


35. STATUTE OF 
ORANDUM OF 
OMITTED. 
While it may be a subject of doubt whether a party 

signing a memorandum may afterwards claim that 
it does not contain all the terms of sale and is, 
therefore, insufficient, it is clear that, if the 
plaintiff himself shows such fact, he will be non- 
suited. Smith v. Shell, 8. C. Mo., June 2, 1884. 


FRAUDS — INSUFFICIENT MEM- 
SALE — ELEMENTS OF CONTRACT 


26. STATUTES— EXTRA TERRITORIAL FORCE— DI- 

VORCE. 

The laws of a State giving parties obtaining divorces 
a certain proportion of the estate of the defeated 
party, are enacted for the benefit of those only 
who obtain divorces in the State, and not for those 
who obtain them out of the State, though against 
those owning property in the State. Barrett v. 
Failing, U.S. 8S. C., May 5, 1884; 4 8. C. Rey. 598. 


87. SUBROGATION IN FIRE INSURANCE. 

The payment of a total loss by an insurer works an 
equitable assignment to him of all the remedies 
which the insured has against a common carrier 
for the destruction of property intrusted to its 
care. Mobile v. Jurey, U.S.S. C. May 5, 1884; 4 
S.C. Rep. 566. 


88. TRUST — COMPROMISE — BENEFICIARIES EN- 

TITLED TO BENEFIT. 

Where a trustee compromises with a specific legatee 
giving him but one-third of the amount of the 
legacy, the residuary legatee is entitled to the 
benefit of the compromise, and the trustee can 
not retain the two-thirds saved, for himself. 
Mitchell v. Coburn, Md. Ct. App. Jan. 25, 1884; 
Reporter’s Advance Sheets. 
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QUERIES AND ANSWERS. 





QUERIES. 


54. A, residing in Illinois, executed a deed of trust 
to B for benefit of A’s wife. At time of said convey- 
ance suit was pending in Iowa against A, and judg- 
ment was obtained by C against A. Transcript of 
judgment was filed in Illinois, and an action on the 
judgment by attachment was begun, and A’s said land 
was levied upon and sold at execution sale. At ex- 
piration of redemption C. received sheriff’a deed. A’s 
wife is deceased. The said land is in possession of 
A’s children. What action in Illinois must C bring 
to obtain possession of land and quiet title ?j 

Davenport, Iowa. H. &M. 





55. The statutes of Nebraska declare all section 
lines to be public roads. Another section says, upon 
petition for a road a commission shall be appointed to 
examine and determine if such or any similar road be 
needed, but such road shall not be established through 
any burying ground, ‘‘nor through any garden, or- 
chard or ornamental grounds, contiguous to any 
dwelling house so as to cause the removal of any 
building, without the consent of the owner.’’ All 
public roads shall be four rods wide. Ist. Does that 
imply that two rods shall be taken on each side of the 
section line invariably? 2d. Would commissioners be 
justified in establishing a road through one’s grove, 
orchard and ornamental grounds, where it did not 
necessitate a removal of his dwelling, if within two 
rods of the section line? 3d. Would the fact of the 
improvements having been made prior to the passage 
of the act declaring section lines public roads protect 
one from having his trees taken when no such damage 
would be done by taking more land on the opposite 
side of the line—simply to make the roads straight? 

Cedar Rapids, Neb. J.D.8. 





56. A, city attorney, contracted with B for asum of 
money paid down, that thirty days after said contract 
B should share equally with him the perquisites of his 
office, if A would assist him to discharge the duties of 
that office when called upon. A refuses to share the 
perquisites of his office with B, alleging that the con- 
tract was void because against public policy. A does 
not deny making the contract, or that he received the 
money, or that B has refused to make a legal tender of 
his services. The city attorney prosecutes only upon 
affidavit made to the recorder or mayor, and not upon 
information. B brings a suit in equity for specific 
performance of the contract, alleging A’s insolvency, 
and a fraudulent appropriation by him of all the fees 
of his office, praying for an injunction restraining A 
from collecting or receiving the perquisites of his of- 
fice until Bis paid one-half the fees already accrued 
up to the time of filing the suit, and restraining him 
from collecting or receiving after that time more than 
half the fees of his office during the remainder of his 
term of office, and praying that a receiver be appointed 
ever the fees of A’s office. Can Brecover? Cite au- 
thorities. te 

Texarkana, Tex. 








RECENT LEGAL LITERATURE. 


AMERICAN DECISIONS. The American Decisions. 
Containing the cases of General Value and Au- 
thority, Decided in the Courts of the Several 





States from the earliest issue of the State Re- 
ports to the year 1869. Compiled and Anno- 
tated by A. C. Freeman, Counselor at Law and 
Author of ‘‘Treatise on the Law of Judgments,”’ 
*“*Co-tenancy and Partition,’’ ‘“‘“Executions in 
Civil Cases,’’ etc. Vel. 53 and 54, San Francis- 
co, 1884; A. L. Bancroft & Co. 


Volume 53 contains decisions in the year 1850 
by the courts of thirteen States. Among the more 
valuable notes therein are those upon Evidence of 
Character in Civil Actions; Warranties of Sound- 
ness; Judgment recovered against Bankrupt be- 
fore Discharge; Whether Wrong-doer taking 
property and changing form acquires Title; Tak- 
ing of Property for Public Use; Rights, Duties 
and Liabilities of Step-fathers; Trover, Judg- 
ment, when conclusive; Consequential Injuries 
through work authorized by law; Injuries to an- 
other’s property through use of one’s own; Mu- 
tuality of contracts; Contributory Negligence; 
Control of Married Woman over her Separate Es- 
tate; Acceptance by Corporation of Legislative 
Amendment to its Charter; Part Performance of 
Contracts within Statute of Frauds; Relation be- 
tween Directors and Corporations, Shareholders 
and Creditors; Vacating Satisfaction of Judg- 
ments when Title of Purchaser at Execution Sale 
fails; Admissions of Agents. Vol. 54 contains 
decisions of eighteen courts in the years 1850, 
1851 and 1852. Among the valuable notes are 
those upon When Equity will refuse Relief be- 
cause of Laches; Specific Performance; Implied 
Warranties and Remedies for their breach; Li- 
cense to use Real Estate how and when revocable ; 
Judgment against one co-trespasser, effect of, as 
bar to actions against the other; False Imprison- 
ment; Warranties and Representations in Insur- 
ance; Rights of Partnership Creditors to Priority ; 
Assignment of Judgments; Money paid as Usury; 
Effect of in Equity; Recovery in Ejectment of 
Part under claimof whole; Contributory Negli- 
gence; Who may be Executors or Administrators ; 
Title by Accession; Insurable interest of Mort- 
gagee; Right to use Adjoining Land when High- 
way is Impassable; and Policies of Insurance. 
The printing and binding continues excellent. 





WAIT ON FRAUDULENT CONVEYANCES AND 
CREDITOR’S BILLs. A Treatise on Fraudulent 
Conveyances and Creditor‘s Bills with a Discus- 
sion of Void and Voidable Acts. By Frederick 
S. Wait of the New York Bar. New York: 
Baker, Voorhis & Co.; 1884. 


This is a timely contribution to the literature ef 
the year, and is, what we have not been able to 
say of all books, an excellent one. The author is 
with Sedgwick joint author of Sedgwick and 
Wait on Land Titles, an excellent if not the best 
treatise on itssubject. The one before us is a full 
sized book upon a subjeet which on account of the 
depression under which the country is operating, 
and the increasing number of commercial failures, 
to which frauds are always incidental, is one 
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whose importance can not be over estimated. The 
old methods of coercing debtors into the payment 
of debts have been by the influence of humanitari- 
ans wiped out; the only means of securing the 
fulfillment of the obligations of stubborn debtors 
is to resort to peaceable litigation. 1n this book 
the author after making some introductory obser- 
vations on the growth of the law concerning 
Fraudulent Conveyances, launches into a thor- 
ough discussion of the subject, showing in their 
turn what property is susceptible of fraudulent 
alienation, what assets are available to creditors, 
their status when attacking the validity of a con- 
veyance, their remedies for securing their rights, 
the difference in the status of existing and subse- 
quent creditors, who may be complainants and 
parties defendant; then the practice attending the 
proceedings to annul it described. The rights of 
parties as to reimbursement and subrogation are 
set forth; and the various questions relating to 
intention, consideration, indicia or badges of 
fraud, change of possession and delivery in their 
turn considered. The rules of evidence applicable 
are stated, and the defences available pointed out. 
The author now turns his attention to fraudulent 
marriage settlements, to which he devotes no 
more space than will allow him to properly con- 
sider, fraudulent general assignments and chattel 
mortgages and spend-thrift trusts. Bona fide pur- 
chasers are by no means slighted, and the law of 
actual or constructive notice is remembered, and 
fraudulent grantees are placed before the world 
in their true light. The rights of the parties to 
the conveyance are well considered; while a dis- 
cussion of jurisdictidnal questions completes the 

first part of the volume. The second part of the 
volume, i. e., one hundred and thirty-six pages, 
is monopolized by the subject of void and voidable 
acts, their avoidance and ratification. That part 
of the chapter on voidable acts relating to void 
contracts wonld seem to indicate that the exam- 
ination of the law upon this subject was either 
very supertivial or very incomplete, but doubtless 
the author did not pretend to descend to details. 
The book is well arranged, is written in clear and 
concise style with no unnecessary padding. The 
index is very full, and is well worthy of imitation. 
About four thousand cases appear to have been 
examined, which show that the subject is deserv- 
ing of full discussion. The type is large, and the 
printing and binding good. We predict that it 
will become a useful book. 








NOTES. 





—Urdered to clear the court, an Irish crier at Bal- 
linasloe did so by this announcement: ‘‘*Now, then, 
all ye blackguards that isn’t lawyers must lave the 

eurt.’? 


—‘‘I say, boss,’’ remarked an old darky, ‘‘could 
yer loanan ole man a quarter ob a dollar???’ ‘*Why, 
uncle, you owe me fifty cents now.’’ ‘‘No, I don’, 





boss.’’ ‘‘Have you forgotten that you borrowed fifty 
cents of me several years ago, and have never returned 
it??’ ‘‘I habn’t forgot it boss, but I don’ owe yer 
nothin.’ Dat debt hab transpired by de statur ob lim- 
itations.’’ 


—Judge Westbrook, of the New York Supreme 
Ccurt, has just decided that a legislature has inherent 
power to punish those summoned before it for con- 
temptin refusing to answer questions put to them. 
The Albzcny Law Journal, in commenting upon it, 
says that the United States Supreme Court has decided 
the contrary. 


——A lawyer who had been ‘‘bully-ragging”’ a wit- 
ness for some time, at last got him down to personal 
questions. ‘*Did I understand you to say, sir,’’ he 
asked, ‘‘that the defendant made certain remarks 
about me?’’ ‘‘I said so, sir.’’ *‘Ah, I thought so. 
Well, now, sir, I should like to ask if he could sub- 
stantiate those remarks.’’ ‘‘No, sir, I don’t think he 
could.’’ ‘‘Ah, something libelous, I presume. Will 
you be kind enough to state to the court what he 
said?’’ **Yes, sir; he said you were an honest and 
truthful man, and—’’ ‘‘Thatenough. Call the next 
witness, ’’? and the lawyer went into the jury room for 
a minute’s relaxation without excitement.—Zx. 


——'‘*Moses Watson, you are charged with assault 
and battery.” ‘‘Nebber did it, sah!’’ ‘*Didn’t you 
kick that plaintiff, who says his name is Peter Snow?’ 
**Oh, am dat what you mean, sah? If I kicked himI 
didn’t go fur to mean to doit. [reckon he moight 
have bin passin’ by me when my leg flew out an’ hit 
him. Ize drefful keerless sometimes, sah.’’ ‘‘So am 
I, Moses.*? ‘‘Is you?’’ ‘‘I shall keerlessly send you 
up for thirty days for that kick.” ‘‘Shoo! Why, I’ll 
let anybody kick me sixteen times fur half a dollar!’’ 
**After you are through with me you can make any 
bargain with Bijah you see fit. Your face is familiar 
to me, and I’m thinking you were here last week.’’ 
**Nebber hear befo,’ sah.’’ *‘And you hadn’t better 
come again. The next time I get hold of you the sen- 
tence will be for three long months.’’ 


—Tlo show how men will try to ‘‘beat’’ lawyers 
out of their professional fees, the case of Cooke v. 
Penfold before the circuit court of Montreal is worthy 
of notice. There the attorney meeting One Penfold 
on a railroad car while he was proceeding to Montreal 
to obtain legal advice in regard to a matter, gave him 
the advice in response to a question of Penfold, and 
afterwards sent in to Penfold his bill. The latter ob- 
jected that, he had notintended to pay anything for 
the advice, and furthermore that it was given ona 
train. The court held that he must pay, and entered 
judgment against him for $3 for advice. These ‘‘dead 
beats’? who are continually seeking advice ‘‘for a 
friend of mine,’’ asking questions on horse cars, 
steam cars, across hotel tables, at meetings, every- 
where, should be taught a severe lesson, and the law- 
yers should combine to give them a ‘‘dose’’ of good 
medicine. Let them do as Jones did at the beach, 
when his client*meeting himin bathing, asked him 
how his case was progressing’ and Jones responded 
‘*famously,’’ and in a few days sent in amount of bill. 
“To consultation at beach, $5.°? 











